
On April 18, 2012, Governor 
LePage signed significant legisla-
tion amending the Workers’ Com-
pensation Act. This included LD 
1913, “An Act To Review and Re-
structure the Workers’ Compensa-
tion System”, and LD 1314, “An 
Act To Standardize the Definition 
of ‘Independent Contractor’”. This 
legislation will result in the most 
significant changes to the workers’ 
compensation statute since the en-
actment of the Workers’ Compen-
sation Act of 1992. The legislation 
will become effective later this year, 
and the following is a summary of 
these enactments. 

LD 1913

This legislation will become ef-
fective on August 30, 2012.  Many 
of the provisions of the legislation, 
however, apply only to injuries oc-
curring on or after January 1, 2013. 

Provisions which Apply on the  
Effective Date

•	 For	 injuries	 occurring	 on	 or	
after January 1, 2006 through 
December 31, 2012, the per-
manent impairment threshold 
under Section 213 will be in 
excess of 12% whole person 
permanent impairment. This 
means that, for these injuries, if 

the permanent impairment re-
sulting from the injury exceeds 
12%, the injury, if partially in-
capacitating, is not subject to 
the 520 week limit on weekly 
benefits contained in Section 
213. If the permanent impair-
ment for the injury is 12% or 
lower, the 520 week limit will 
apply. 

  The Workers’ Compensa-
tion Board had previously by 
Rule established the perma-
nent impairment threshold to 
apply to injuries from Janu-
ary 1, 2006 through December 
31, 2007, at 11.8%. However, 
that threshold was determined 
to be invalid by the Superior 
Court in 2009. The Board has 
not subsequently attempted to 
establish a permanent impair-
ment threshold for any injuries 
on or after January 1, 2006. 
This legislation fixes the per-
manent impairment threshold 
which would have otherwise 
been required to be determined 
by the Board as of January 1, 
2006, 2008, 2010, and 2012, so 
that a permanent impairment 
in excess of 12% is required to 
exceed the threshold.
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  Although the Board will no 
longer be required to analyze 
permanent impairment data to 
establish a permanent impair-
ment threshold, the legislation 
requires the Board to continue 
to collect and analyze data re-
garding permanent impairment, 
and to report its findings to the 
Legislature. Therefore, it is 
likely that the requirement that 
permanent impairment assess-
ments be obtained in the course 
of claims handling, including 
at the time the settlements, will 
continue.

•	 Section	 217	 of	 the	 statute	 is	
amended, creating a presump-
tion that work is unavailable 
to an employee involved in an 
approved vocational rehabili-
tation program. This reflects 
a policy of encouraging voca-
tional rehabilitation and dis-
favoring attempts to reduce or 
terminate the benefits of em-
ployees engaged in approved 
vocational rehabilitation plans. 
The presumption is neverthe-
less rebuttable and does not 
completely preclude attempts 
to reduce or terminate the ben-
efits of employees in this situa-
tion.

•	 Section	306,	the	statute	of	limi-
tations, is amended. Under the 
current statute, as interpreted 
in 2008 by the Maine Supreme 
Court in Wilson v. Bath Iron 
Works Corporation, the two-
year statute of limitations for 
filing petitions does not begin 
to run until the employer files 
a	First	Report	of	 Injury,	 even	
if the employer was not re-
quired	 to	 file	 a	 First	 Report.	
Under the amendment, the toll-
ing provision applies only if 
the employer was required to 

file	a	First	Report	of	Injury	and	
failed to do so. This restores 
the law which was in effect for 
several years before an amend-
ment to Section 306 and the 
Court’s 2008 interpretation of 
that amendment.

  Because this amendment 
is procedural in nature, the 
amendment will apply to pe-
titions filed on or after the ef-
fective date of the statute, 
regardless of the date of in-
jury. 

•	 Section	 205	 (9)(B)	 (2)	 is	
amended, which applies to the 
situation when the employer is 
required to file a Petition for 
Review of Incapacity in order 
to reduce or terminate weekly 
benefits. Under current law, if 
the employer is successful in 
obtaining relief by decree on 
such a petition, that relief may 
not be taken until an appeal 
from the decree is exhausted. 
Under the amendment, the 
employer may take the relief 
granted by the decree immedi-
ately, pending an appeal.

 Because this amendment is pro-
cedural in nature, it will apply 

to proceedings instituted after 
the effective date of the statute, 
regardless of the date of injury 
involved.

•	 An	Appellate	Division	 of	 the	
Workers’ Compensation Board 
is created, to provide an appeal 
as of right from a hearing of-
ficer decision. Under current 
law, only a discretionary appeal 
to the Maine Supreme Court is 
provided, and the Court has 
historically agreed to provide 
appellate review of only a very 
small minority of the cases in 
which review was requested. 
Maine currently is the only 
State in the country in which 
a party to workers’ compensa-
tion litigation does not have the 
right to have an appeal heard 
from an initial decision. 

  Under the legislation, ap-
peals will be filed with the Ap-
pellate Division, which will be 
comprised of a panel of three 
hearing officers other than the 
hearing officer who issued the 
initial decision. Once a decision 
by the Appellate Division is is-
sued, the parties will have the 
right to seek appellate review 
of that decision by the Maine 
Supreme Court on a discretion-
ary basis. It is anticipated that 
the Workers’ Compensation 
Board will promulgate proce-
dural Rules for this new appel-
late process.

Provisions which Apply to Dates 
of Injury on or after January 1, 
2013:

•	 The	 calculation	 of	 the	 com-
pensation rate for incapac-
ity or death benefits is based 
upon two thirds of the average 
weekly wage, rather than 80% 
of the after-tax average weekly 
wage.
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•	 The	 maximum	 compensation	
rate is increased from 90% 
of the State Average Weekly 
Wage to 100% of the State Av-
erage Weekly Wage.

•	 The	time	that	 the	employee	is	
required to provide notice of 
injury under Section 301 is 30 
days.	For	dates	of	injury	prior	
to January 1, 2013, the time for 
providing notice remains at 90 
days.

•	 The	durational	limit	of	weekly	
benefits for partially incapaci-
tating injuries will generally be 
520 weeks. At the expiration 
of 520 weeks of benefits, the 
employee has the right to claim 
an extension of benefits based 
upon extreme financial hard-
ship. 

  In addition, at the expira-
tion of 520 weeks of benefits, 
extended partial incapacity 
benefits	are	available	if	(1)	the	
employee at that time is work-
ing,	(2)	the	employee’s	average	
weekly earnings over the most 
recent 26 week period, deter-
mined to be commensurate with 
the employee’s earning capac-
ity, are 65% or less of the pre-
injury average weekly wage, 
and	(3)	the	permanent	impair-
ment resulting from the injury 
is in excess of 18%. Once the 
employee’s average earnings 
equal or exceed the pre-injury 
average weekly wage, entitle-
ment to partial incapacity ben-
efits terminates permanently.

The intent of this provision is to 
allow continuing partial incapacity 
benefits for injuries which are rela-
tively severe and which result in 
long-term significant loss of earn-
ing capacity relative to the average 
weekly wage. The intent is to pro-

vide benefits beyond 520 weeks to 
a much lower percentage of partial 
incapacity cases than the theoretical 
guaranteed 25% of such cases under 
current law.

LD 1314

This legislation provides spe-
cific standards for determining 
whether an individual is an inde-
pendent contractor, as opposed to 
an employee of an employer, for 
purposes of both the unemployment 
benefit statute and the workers’ 
compensation statute. The legis-
lation	 repeals	 Section	 102	 (13)	 of	
the Workers’ Compensation Act, 
which provides a definition of “in-
dependent contractor”, and replaces 
it with a newly enacted Section 102 
(13-A),	 which	 contains	 the	 new	
standard for determining whether 
an individual is an independent con-
tractor. The legislation becomes ef-
fective on December 31, 2012. The 
key provisions are as follows:

•	 In	 order	 for	 an	 individual	 to	
be determined an independent 
contractor, it is necessary, but 
not sufficient, for five different 
criteria to be met. Those crite-
ria are:

	 (a)	The	 individual	has	 the	es-
sential right to control the 
means and progress of the work 
except as to final results;

	 (b)	The	individual	is	customar-
ily engaged in an independently 
established trade, occupation, 
profession or business;

	 (c)		The	individual	has	the	op-
portunity for profit and loss as a 
result of the services being per-
formed for the other individual 
or entity;

	 (d)	 	 The	 individual	 hires	 and	
pays the individual’s assis-
tants, if any, and, to the extent 

such assistants are employees, 
supervises the details of the as-
sistants’ work; 

	 (e)	 	The	 individual	makes	 the	
individual’s services available 
to some client or customer com-
munity even if the individual’s 
right to do so is voluntarily not 
exercised or is temporarily re-
stricted.

•	 If	all	of	the	above	five	criteria	
are met, in order for the indi-
vidual to be determined to be 
an independent contractor, the 
individual must also meet 3 of 
7 additional criteria listed.

•	 The	 new	 standards	 for	 deter-
mining whether an individual 
is an independent contractor 
applies to define a “construc-
tion subcontractor” under Sec-
tion 105-A of the Workers’ 
Compensation Act, so that the 
definition of an independent 
contractor is the same in em-
ployment involving construc-
tion as in other employments.

•	 An	employer	that	intentionally	
or knowingly misclassifies an 
employee as an independent 
contractor may be fined be-
tween $2,000 and $10,000, and 
a determination of misclassifi-
cation of a worker as an inde-
pendent contractor may result 
in the assessment of a penalty 
under Section 105-A or Section 
324 of the Workers’ Compen-
sation Act.  
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By David L. Herzer, Jr.
Counsel for Maine Medical Center

What was once and probably 
better known as a “directed ver-
dict,” whereby the trial court would 
enter judgment for or against a party 
and in place of or in spite of the jury 
verdict, is now called a “judgment 
as a matter of law” under Rule 50 of 
the Maine Rules of Civil Procedure.  
Such a judgment is rarely granted, 
because the Justice takes the deci-
sion away from the jury.  Such a 
judgment entered at the close of the 
plaintiff’s case, and before the de-
fense even presents its evidence, is 
even more rare.

The Cumberland County Supe-
rior Court, Thomas Warren, J., en-
tered Judgment as a Matter of Law 
on April 10, 2012, against Plaintiff 
Barbara Boucher at the close of her 
evidence in an action she brought 
against Defendant Maine Medical 
Center	(“MMC”).		Ms.	Boucher,	a	
disabled woman who walked with a 
cane, was visiting family at MMC 
on January 11, 2011.  As she walked 
with three family members through 
a doorway located in a hallway, Ms. 
Boucher was struck and knocked 
to the floor by a powered door that 
was closing.  Two of the family 
members ahead of her successfully 
passed through the doorway without 
incident.  

The doorway was comprised of 
two doors that operated by a “know-
ing act.”  They could be opened 
manually by pushing them or auto-
matically by pressing the handicap 
assist button on the wall.  The doors 
moved very slowly when powered.  

The applicable code required no sen-
sors to stop them upon detection of 
people within their span while clos-
ing.  Neither Ms. Boucher nor her 
family members engaged the assist 
button to power the doors open, so 
someone ahead of them must have 
done so; the doors were in the open 
position upon Ms. Boucher’s arrival 
at the doorway.  Signs alerting pe-
destrians to the fact that the doors 
were powered were attached to the 
doors themselves.  Ms. Boucher 
claimed that the signs were not visi-
ble as she approached because, with 
the doors in the open position, the 
signs were not facing her.  No one, 
including Ms. Boucher, noticed that 
the doors were slowly closing as she 
walked towards the doorway.  

The alleged negligence was that 
MMC failed to operate, manage, and 
control its facility in a safe and pru-
dent	manner	(presumably	by	using	
these kinds of doors and failing to 
have	 sensors	 installed)	 and	 failed	
to warn effectively that the doors 
could close automatically as people 
walked through the doorway. 

Ms. Boucher alleged damages 
including a broken wrist and a head 
contusion.  Her past medical ex-
penses totaled $4,400.  No future 
treatments or medications were 
claimed, but she did claim some on-
going discomfort and limitations in 
activities with the wrist.  The case 
never was mediated because Ms. 
Boucher moved to exempt the ac-
tion from the mandatory mediation 
Rule.  No offers were made.

After Ms. Boucher closed her 
case on day two of the trial, MMC 
made a Motion under Rule 50.  The 
arguments made by the defense for 
entering Judgment and taking the 
case from the jury were many.  Ms. 
Boucher admitted in evidence no ex-
pert testimony to prove the standard 
of care applicable to MMC relating 
to the doors or the warning signage, 
no expert testimony to prove that 
MMC’s acts or omissions breached 
whatever standard of care applied, 
and no expert testimony proving 
causation, e.g., if MMC had acted 
differently, then the accident would 
have been avoided.  There was no 
evidence that the doors were defec-
tive or substandard, were the wrong 
choice for that application, lacked 
signage that would have made a dif-
ference, required sensors, or were 
improperly maintained by MMC.  
There was no evidence of a history 
of problems with the doors to prove 
the requisite notice to MMC of a 
hazard, either.  

Ms. Boucher argued that no 
expert testimony was needed to es-
tablish that the signage deficiency 
because it was within the jury’s ken 

It Lives: The Rule 50 Motion for Judgement as a 
Matter of Law
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as laypeople to assess whether signs 
that an approaching pedestrian can-
not see because they are attached to 
the face of open doors are insuffi-
cient warning.

The Justice granted the Motion 
prior to the presentation of the de-
fense evidence.  The Justice agreed 
“that expert testimony would have 
been necessary to establish the stan-
dard of care for the choice of auto-
matic door at the location in question 
and for the choice of warning sig-

nage.”  Addressing Ms. Boucher’s 
argument about conclusions a jury 
can draw in the absence of expert 
testimony, the Justice ruled, “as-
suming that a dangerous condition 
could have existed on the premises 
even if there was no expert testi-
mony as to any defects in the design 
or selection of the door in question 
or in the placement of warning sig-
nage, no evidence was offered from 
which a jury could reasonably have 
concluded … that Maine Medical 

Center knew or by the exercise of 
reasonable care should have known 
that the door which hit Ms. Boucher 
constituted a dangerous condition 
that posed an unreasonable risk of 
harm ….”

While this case was an extreme 
instance, given Ms. Boucher’s sur-
prising decisions about experts and 
historical evidence, it demonstrates 
the prudence of making a Rule 50 
motion at every opportunity allowed 
by the Rule. 
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By David P. Very 

Duty to prevent a person from 
committing suicide 

What duty does a person have 
to prevent another from commit-
ting suicide?  That question was 
discussed in Estate of Kristin Cum-
mings v. James Davie, et al., 2012 
ME	43	(March	27,	2012).			

Kristin Cummings, age 25, was 
married to Mitchell Cummings, and 
the couple had two young children.  
She presented to the Stephens Me-
morial Hospital indicating that her 
husband had inflicted emotional 
and perhaps physical abuse on her.  
The hospital described her as an 
emotional, very sad, and depressed 
young woman.  Over the course 
of approximately five hours, both 
medical and crisis care providers 
attempted to assess her mental and 
emotional stability.  The caregivers 
concluded that she was suffering 
from suicidal ideation with no plan 
consistent with a diagnosis of either 
postpartum depression or post-trau-
matic stress disorder.  It was recom-
mended that she stay in the crisis 
unit for up to seven days.  Kristin 
indicated that she did not want to 
follow through with the recommen-
dation to stay in the crisis unit.  She 
was scheduled an appointment the 
next morning with a crisis coun-
selor and was advised to go to the 
courthouse the next day to seek a 
protection from abuse order against 
her husband.  Because the caregiv-
ers did not observe Kristin to be ac-
tively suicidal, Kristin was released 
from the hospital with her parents to 
stay at their home. 

Kristin’s parents stayed up with 
her throughout the evening and no 
one in the family was able to rest 

much overnight.  During the night, 
her father, James Davie, stated that 
he checked to see if his .22 Magnum 
pistol, which he kept in the home, 
was loaded because Kristin had re-
layed to him that her husband had 
threatened to kill the entire family 
if she left him.  In the early daylight 
hours of the next morning, when 
her father stepped into the living 
room and her mother went to use 
the bathroom, Kristin retrieved the. 
22 Magnum and shot herself in the 
head.  She died as a result of the 
self-inflicted gunshot wound later 
that same morning.  

Kristin’s estate filed a lawsuit 
against her parents arguing that 
they were liable for her death.  Her 
parents’ summary judgment motion 
was granted by the Superior Court 
and the estate appealed.  

On appeal, the Law Court reit-
erated the general rule that “a party 
does not have an affirmative duty to 
aid or warn another person in peril 
unless the party created the danger 
or the two people had a special re-
lationship that society recognizes 
as sufficient to create the duty.  The 
Court noted that special relation-
ships give rise to an affirmative duty 
to aid and protect, such as the rela-
tionship between a common carrier 
and passenger, employer and em-
ployee, parent and minor child, or 
innkeeper and guest.  

The Law Court indicated that 
although the Davies voluntarily as-
sumed care of their adult daughter, 
allowing her to stay in their home, 
and attempting to monitor her con-
dition following her discharge from 
the hospital, they were not medical 
professionals, nor were they law 

enforcement officials subject to a 
duty to keep her in their custody.  
The Court found that the temporary 
care and living arrangement that the 
Davies agreed to provide did not 
impose upon them a legal duty to 
prevent Kristin, a competent adult, 
who had been evaluated by medical 
personnel and crisis workers and 
deemed not to be a danger to herself 
or others, from harming herself.  The 
Court found that the types of special 
relationships recognized previously 
were not implicated on the facts of 
this case, and the Court declined to 
recognize a new special relationship 
that would impose a duty on the 
Defendants in the circumstances of 
this	matter.	 	Further,	 the	Court	 in-
dicated that it was not persuaded, 
considering the gravity of the social 
policy implications and the unique, 
albeit tragic circumstances that pre-
cipitated this litigation, that a duty 
should be found either for one who 
takes charge of another who is help-
less or the negligent performance of 
undertaking to render services. 

Automobile insurance coverage  
issues 

The Law Court addressed auto-
mobile insurance coverage issues in 
two separate decisions.  In the first 
decision, Philadelphia Indemnity 

RECENT DECISIONS FROM THE LAW COURT
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Insurance Company v. Farrington, 
2012	ME	23	 (February	28,	2012),	
the Law Court addressed whether a 
subrogation action could be brought 
by the insurer of a loaned dealer ve-
hicle.  Darling’s Rent-a-Car, a car 
dealer and repair shop, loaned a 
vehicle	 to	Farrington.	 	The	parties	
entered	into	a	contract	whereby	Far-
rington agreed that he would return 
the vehicle in the same condition and 
that he was responsible for any loss 
to the vehicle.  He also declined the 
option to obtain a waiver to insure 
him for any damage to the vehicle.  
Farrington	 struck	 a	 moose	 while	
driving the vehicle loaned to him 
by Darling’s, causing over $6,000 
in damage to the vehicle.  Philadel-
phia Indemnity, Darling’s insurer, 
compensated Darling’s pursuant 
to the property damage coverage 
of Darling’s commercial insurance 
policy and brought a subrogation 
action	against	Farrington.		The	par-
ties stipulated to the relevant facts, 
and the Court entered judgment in 
Philadelphia Indemnity’s favor.  

On	 appeal,	 Farrington	 argued	
that the absence of a definition of 
“insured” in the property damage 
provision of the policy meant that 
Philadelphia Indemnity had agreed 
to insure the entire world against 
loss to Darling’s vehicles.  He then 
argued that since a subrogation ac-
tion cannot be brought against an in-
sured, the action was improper.  The 
Law	 Court	 rejected	 Farrington’s	
argument stating that unlike liabil-
ity coverage, which insures people 
against losses owed to others by 
virtue of fault, property damage 
coverage insures the vehicles them-
selves without regard to fault.  The 
Court indicated that although the 
definition of the “insured” is neces-
sary for liability coverage, only the 
description of the insured property 

is necessary for property damage 
coverage.  Darling’s was entitled 
to recover the value of the loss to 
cover vehicles by virtue of its own-
ership of those vehicles and the fact 
that it is Darling’s that suffered the 
loss when one of his vehicles was 
damaged.  Therefore, the Court re-
jected	Farrington’s	suggestion	that	
he is included as an insured within 
the meaning of the property damage 
portion of the contract Darling’s ac-
tually made with Philadelphia In-
demnity.  As a result, Philadelphia 
Indemnity was not prohibited under 
the doctrine that a subrogation ac-
tion cannot be brought against an 
insured.  

In Travelers Indemnity Com-
pany v. Bryant,	2012	ME	38	(March	
22,	2012),	Michael	Bryant	was	an	
owner and employee of Prime Cut 
Meat Market.  While driving his 
personal truck on the way to go to 
Prime Cut to check on the store’s 
freezers, Bryant exited his truck 
and approached the driver’s side 
of another vehicle being driven by 
Francis	Latanowich.		Bryant	struck	
Latanowich repeatedly in the head 
and chest because he wanted him to 
know that his driving had put other 
drivers, including Bryant, at risk.  
In Bryant’s own words, he took it 
upon himself to try to set Latano-
wich straight.  

Travelers, Prime Cut’s insurer, 
filed a complaint against Bryant 
and Latanowich seeking a declara-
tory judgment that it had no duty 
to indemnify Bryant for all claims 
arising from the altercation because 
Bryant was not an insured under the 
policy for purposes of that conduct.  
The Court granted Travelers’ mo-
tion for summary judgment and the 
Latanowiches appealed.  

On appeal, the Law Court indi-
cated that the plain language of the 

policy provided coverage to partners 
only with respect to the conduct of 
the business and to employees only 
for acts within the scope of their 
employment or while performing 
duties related to the conduct of the 
business.  The Law Court held that 
whether or not Bryant was on route 
to Prime Cut, his actions in assault-
ing Latanowich were not taken with 
respect to the conduct of the busi-
ness.  As a result, Bryant was not in-
sured as a partner when he assaulted 
another motorist.  Similarly, the 
Court held that neither the assault 
nor Bryant’s motive for it were re-
lated to the conduct of Prime Cuts’ 
business or within the scope of his 
employment with Prime Cut as the 
assault did not constitute perform-
ing duties relating to the conduct of 
Prime Cut’s business.  The Court 
noted, rather, Bryant took “it upon 
himself to try to set Latanowich 
straight.”  The Court concluded that 
an ordinary person would not think 
that the policy’s language would 
cover his assault of another motorist 
notwithstanding that the employee 
was on his way to the employer’s 
premises at the time.  Therefore, the 
Court held that pursuant to the un-
ambiguous language of the policy, 
the lower court correctly concluded 
that Bryant’s assault of Latanowich 
was not covered by the policy and 
properly entered summary judg-
ment.  
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By Stephen W. Moriarty

Catastrophic injuries and coordi-
nation of benefits.

Section	212(2)	of	 the	Act	pro-
vides that individuals who have 
sustained certain described cata-
strophic injuries are conclusively 
presumed to be totally disabled for 
a period of 800 weeks commencing 
on the date of injury.  The conclu-
sive presumption essentially means 
that a qualified individual must be 
paid weekly benefits for total inca-
pacity for the 800 week duration re-
gardless of actual earnings, if any.  
See, Saucier v. Nichols Portland, 
2007 Me 132, ¶11, 932 A.2d 1178, 
1182.  More importantly, pursuant 
to	§221(1),	benefits	payable	during	
the 800 week period are not subject 
to coordination due to the unique 
“human factors” involved with cata-
strophic injuries.

The statute provides that at the 
conclusion of the 800 week period 
the nature and extent of entitlement 
“must be determined in accordance 
with the facts as they then exist”.  
This suggests that a standard dis-
ability-based evaluation must be 
performed after the period of con-
clusively presumed total incapacity 
has ended.  An unresolved issue had 
been whether benefits payable after 
800 weeks become subject to coor-
dination, even where an individual 
remains totally disabled.

In Mitton v. Verizon, 2012 Me 
41, 38 A.3d 1285 the employee 
suffered a stroke which resulted 
in the loss of the industrial use of 
one leg and one arm, thus qualify-
ing the employee for 800 weeks of 
conclusively presumed total inca-

pacity	benefits	pursuant	to	§212(2)
(G).		In	fact,	it	had	been	earlier	de-
termined by Board Decree that the 
employee was entitled to the benefit 
of the statutory presumption.  How-
ever, the 800 week period expired 
in late June 2010, after which the 
employer filed a Petition for Review 
and asserted that it was entitled to 
coordinate benefits from that point 
forward, as the employee by then 
was receiving an employer-paid 
pension benefits.  The facts were 
not in dispute; the parties stipulated 
that over 800 weeks of benefits for 
total incapacity had been paid and 
that the employee remained totally 
disabled without any earning capac-
ity.  The parties further stipulated 
to the payment of pension benefits 
provided by the employer.  The pre-
siding hearing officer granted the 
Petition for Review and awarded 
ongoing benefits for total incapacity 
pursuant	to	§212(1),	and	found	that	
such benefits were subject to the co-
ordination provisions of §221.  The 
Law Court accepted the employee’s 
appeal for review.

In examining the language of 
the statute, the Court concluded that 
§212(2)	establishes	a	specific	period	
of entitlement to total incapacity 
benefits for a defined catastrophic 
loss and that such benefits are not 
limited by actual earnings and are 
not subject to coordination.  The 
Court found that under the plain 
language	of	§221(1)	the	prohibition	
against coordination exists only “for 
the specific loss period set forth by 
law”.  Therefore, after 800 weeks 
had passed the Court found that 

§221 clearly provided that the statu-
tory offsets for employer-provided 
pensions may be taken.

Furthermore,	 the	 Court	 ruled	
that, after 800 weeks has passed, an 
employer is not required to establish 
a change in the employee’s medical 
or economic circumstances in order 
to enable it to coordinate benefits.  
On the contrary, the Court simply 
held that an employer is merely re-
quired to establish that 800 weeks of 
total incapacity benefits have been 
paid, and that since the parties had 
stipulated to that fact the employer 
bore no additional burden of proof.

As a result, the Court upheld the 
decision of the Board and ruled that 
“after 800 weeks, Verizon is en-
titled to reduce the total benefit by 
amounts authorized by 39-A M.R.S. 
221”,  even though the employee 
remained totally incapacitated as a 
result of the injury.

Steve Moriarty represented the 
employer before the Board and the 
Law Court.  

WORKERS’ COMPENSATION – LAW COURT 
DECISIONS

stEphEN W. morIarty
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By Jonathan W. Brogan, esq.

On June 15, 2012, the Centers 
for Medicare and Medicaid Services 
(CMS)	issued	an	advance	notice	of	
proposed	rulemaking	(ANPRM)	to	
ask for public comment on standard-
ized options for beneficiaries, attor-
neys and insurers to use to resolve 
Medicare	Secondary	Payer	 (MSP)	
obligations for settlements, judg-
ments, awards, or other payments 
involving future medical care which 
may involve Medicare payments.

I. Brief History

The Medicare program was en-
acted in 1965.  In 1980, Congress 
enacted a series of provisions that 
made Medicare a secondary payer 
to certain additional primary plans.  
Those provisions are known as the 
Medicare	Secondary	Payer	 (MSP)	
provisions and in part prohibit 
Medicare from making payment if 
payment has been made or can rea-
sonably be expected to be made by a 
workers’ compensation law or plan, 
automobile and liability insurance 
(including	 self-insurance),	 or	 no-
fault insurance.  If Medicare makes 
a conditional payment, the MSP 
statute imposes an obligation to re-
cover those conditional payments, 
once it is established that another 
individual or entity is the primary 
payer.

Medicare is subrogated to any 
right of an individual or any other 
entity to payment for items or ser-
vices under a primary plan when 
Medicare has made conditional pay-
ments.  So, in any settlement of a li-
ability claim, Medicare’s payments 
must be repaid.  

II. Future Medicals and MSP Ob-
ligations

 Section 111 of the SCHIP 
Extension	 Act	 (MMSEA)	 estab-
lished mandatory MSP reporting 
obligations.  Liability insurance, no-
fault insurance, or workers’ com-
pensation laws or plans are required 
to submit specific information 
to Medicare related to claims re-
solved through settlements.  Work-
ers’ compensation claims have, for 
years, used Medicare’s formal, yet 
voluntary, Medicare set aside ar-
rangement	(MSA)	review	process	in	
order to determine if a proposed set 
aside amount is sufficient to meet 
ongoing MSP obligations related 
to future medical payments.  How-
ever, Medicare has not established 
a similar process for individual/ben-
eficiaries to use to meet their MSP 
obligations with respect to future 
medicals in liability insurance set-
tlements or judgments.  

Much has been written about 
whether or not there is such an ob-
ligation, whether such an obligation 
is legal and required, and the param-
eters of the obligation.  CMS has fi-
nally issued an ANPRM to solicit 
public comment on how Medicare 
should implement a similar process 
in liability insurance situations as 
well as comment on the proposed 
definitions and additional options 
that might be used in satisfying 
this potential obligation.  CMS’s 
ANPRM stated all comments must 
be presented to them no later than 
5:00 p.m. on August 14, 2012 for 
consideration.  Their proposed goal 
is to ensure that any process related 

to future medicals is understand-
able, efficient, and reflects industry 
practice while protecting beneficia-
ries and the Medicare trust funds.  

III. CMS’s “Proposed General 
Rule”

CMS has proposed in their ad-
vance notice the following general 
rule:

If an individual or Medicare 
beneficiary obtains a settlement 
and has received, or reasonably an-
ticipates receiving, or should have 
reasonably anticipated receiving 
Medicare coverage and other re-
imbursable items and services after 
the date of the settlement, he or she 
is required to satisfy Medicare’s in-
terest with respect to future medi-
cals related to his or her settlement 
. . . .

CMS has then issued a variety 
of options that they might consider 
to address future medical costs.

IV. Proposed Options

CMS has proposed 7 options 
for “developing efficient and ef-
fective means for addressing fu-
ture medicals.”  Options 1 through 
4 would be available to Medicare 

Liability Medicare Set Asides:  CMS Publishes an 
Advance Notice of Proposed Rulemaking

joNathaN W. BrogaN, Esq.
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beneficiaries as well as to individu-
als who are not yet beneficiaries.  
Options 5 through 7 would be avail-
able to beneficiaries only.  CMS is 
requesting comment on the 7 op-
tions they have proposed and also 
has requested additional options for 
consideration.

Option 1 is straightforward.  In 
Option 1, the beneficiary would pay 
for all of his future related medical 
care or expenses until his settlement 
is exhausted.  Once the settlement 
is exhausted and it is documented, 
then Medicare would become re-
sponsible for direct payment again.  

In Option 2, Medicare would 
not pursue future medicals if the 
beneficiary of the settlement fits all 
of the conditions under either of the 
following	scenarios.	 	First,	 (a)	 the	
amount of a liability insurance set-
tlement is a defined amount and the 
following	criteria	are	met:		(1)	The	
injury occurred one year or more 
before the date of the settlement; 
(2)	the	underlying	claim	did	not	in-
volve a chronic illness or condition 
or	major	trauma;	(3)	the	beneficiary	
will not receive additional settle-
ments;	 and	 (4)	 there	 is	 no	 corre-
sponding workers’ compensation or 
no-fault insurance available.  Next, 
(b)	the	amount	of	liability	insurance	
settlement is a defined amount and 
all	of	the	following	criteria	met:		(1)	
The individual is not a Medicare 
beneficiary as of the date of the 
settlement;	 (2)	 the	 individual	does	
not expect to become a beneficiary 
within 30 months of the date of the 
settlement;	(3)	the	underlying	claim	
did not involve a chronic illness/
condition	or	major	 trauma;	(4)	 the	
beneficiary does not receive addi-
tional	settlements;	and	(5)	 there	 is	
no corresponding workers’ com-
pensation or no-fault insurance.  
Medicare has not “defined” what 
the “defined amount” would be in 

options	2(a)	 and	 (b)	 and	 is	 asking	
for comment on that issue.

Option 3 involves the benefi-
ciary acquiring a doctor’s attestation 
that his care has been completed.  If 
the care is completed before settle-
ment, then Medicare will not pursue 
anything other than its conditional 
payments.  If care is provided after 
settlement, Medicare would only 
pursue its interest to the date the 
doctor attests that the effects of liti-
gated injury are over.  

In Option 4, the individual ben-
eficiary would submit a proposed 
MSA for CMS review and approval.  
With this option, CMS would have 
available the voluntary program 
similar to their workers’ compensa-
tion program for approval of MSAs.

Option 5 involves a program that 
Medicare has already implemented 
and offered.  That program states 
that if a settlement recovery is less 
than $300, Medicare will not pursue 
recovery.  If a settlement is $5,000 
or less and there are no additional 
amounts to be paid, a Medicare 
recipient can resolve Medicare’s 
claim by paying 25 percent of the 
gross	 settlement	 amount.	 	Finally,	
if a settlement is based on an injury 
more than 6 months old, is $25,000 
or less, and the recipient can dem-
onstrate that care is completed and 
there are no additional monies to be 
recovered, then the beneficiary may 
“self calculate” Medicare’s recov-
ery.  That would then be reviewed 
and confirmed.

Option 6 allows a beneficiary 
to make an upfront payment.  Typi-
cally an upfront payment would 
be made when there was an ongo-
ing responsibility for medical pay-
ments already imposed or accepted 
from the date of settlement through 
the anticipated life of the Medicare 
recipient.  Medicare would then 

review and approve the proposed 
amount to be paid as an upfront 
lump sum payment for all related 
future medical care.

If the ongoing responsibility was 
not imposed by law, then Medicare 
would accept an amount of a speci-
fied percentage of the beneficiary’s 
proceeds.  This amount would be 
determined by calculating the total 
settlement, less attorney’s fees and 
costs paid by the beneficiary.  Under 
this Option, the recipient would ba-
sically have to demonstrate that a 
specific percentage of the amount 
they received would be fair to sat-
isfy their future Medicare obliga-
tion.

Finally,	Option	7	would	allow	a	
Medicare recipient to pursue a com-
promise or waiver of recovery.  The 
compromise or waiver of recovery 
would allow CMS to have the dis-
cretion to not pursue future medi-
cals related to a specific settlement.

V. Conclusion

Questions have been raised since 
the passage of the SCHIP Act as to 
whether or not MSAs were required 
in liability cases.  Much has been 
written and argued regarding the na-
ture and extent of any requirement 
for MSAs in liability settlements.  
To date, no specific rules have been 
formulated nor any implemented.

The ANPRM issued by CMS on 
June 15 appears to be the first step 
in implementing MSAs similar to 
those implemented in workers’ com-
pensation cases.  The ANPRM does 
not state that MSAs are required 
now, nor does it state they are not.  
Basically CMS has heard, through 
representatives of both plaintiffs 
and defendants, that failure to es-
tablish any rules for dealing with 
major future medical expenses in li-
ability settlements makes adequate 
legal advice to plaintiffs or insur-
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ers impossible.  Given the panoply 
of options that CMS has offered in 
its ANPRM, one can expect much 
comment from the effected parties.  
One can also expect that significant 
political pressure will be brought by 
insurers and trial lawyers to prevent 

MSAs or to make the requirements 
for MSAs as clear as possible.  Rep-
resentatives for workers’ compensa-
tion plaintiffs and insurers were not 
presented with the opportunity to 
participate in rulemaking previously 
and that has resulted in many dif-

ficulties in settling workers’ com-
pensation cases when MSAs are 
involved.  It will be interesting to 
see what comes of this rulemaking 
process and what rules will be cre-
ated for MSAs in liability cases.  

AARON BALTES was re-
cently voted to be the Secretary for 
the Board of the Children’s Mu-
seum and Theater of Maine.

JOHN VEILLEUX was re-
cently elected to a second term as 
President of the Casco Bay Hockey 
Association Board of Directors, and 
has served a total of seven years 
on the Board.  CBHA is the larg-
est youth hockey program in Maine 
with approximately 800 players 
and 150 coaches.  This year John 
coached the Casco Bay Mariners 
Peewee Tier III hockey team which 
won the Maine State Tier III Cham-
pionship	 in	February	by	defeating	
Bangor	Freeze	7-2.	 	 John’s	 oldest	
son, Tyler, played on the team.

Paralegal JIM SCHELFHAUDT 
submitted a series of photographs 
to the Boston Symphony Orches-
tra this spring for a contest entitled 
“What’s your Vision of America?”  
Several hundred photographs were 
entered from all over the country.  
Jim was notified by the BSO that 
one of his entries was selected as 
among the five photographs that 
won the contest, and the five win-
ning photographs were featured 
during a Pops concert in June titled 
“Visions of America – The Pops Sa-
lute the Red, White and Blue”.  

BOB BOWER was appointed 
by Governor LePage to the Maine 
Civil Service Appeals Board.  The 

Board consists of five members with 
experience in personnel manage-
ment and labor relations.  The Board 
hears appeals from State employees 
aggrieved by salary reclassification 
and disciplinary decisions.  Its deci-
sions are final State action appeal-
able to Superior Court under Rule 
80B.

LANCE WALKER was ap-
pointed by Governor LePage to 
serve on the Board of Directors of 
the Combat Sports Authority of 
Maine.  The Authority is established 
to regulate and promote mixed mar-
tial arts and boxing competitions, 
exhibitions, and events in the State.  
The 7-person Board is charged with 
promulgating and enforcing rules 
to protect the health and safety of 
authorized participants and the in-
tegrity of competition, as well as 
to establish a certification process 
authorizing participation in a mixed 
martial arts or boxing event.  The 
authority also works closely with 
fighters, physicians, sports agents, 
and event promoters from around 
New england in the course of au-
thorizing and regulating combat 
sports competitions in Maine.  

Lance was a faculty lecturer at 
the Maine State Bar Association 
summer meeting at the Bar Harbor 
Club in June, where he spoke about 
how various liability insurance cov-
erage principles affect strategic con-
siderations in real estate litigation.

KUDOS 
Human Resources Assistant 

AMANDA PARKER has received 
her National Credentials as a Pro-
fessional in Human Resources.  This 
is a significant accomplishment and 
Amanda studied long and hard to 
reach this milestone in her career.

In Feiereisen v. Newpage Corp. 
2010 Me 98, 5 A.3d 669, JOHN 
KING represented the employer in 
a case in which the Law Court held 
that injuries sustained while travel-
ing to attend a workers’ compensa-
tion mediation conference are not 
compensable.  This decision was 
examined in full detail in an article 
recently published by the University 
of Maine School of Law Maine Law 
Review.  

STEVE MORIARTY has been 
elected Chairman of the Cumber-
land Town Council once again for a 
7th 1-year term.

JONATHAN BROGAN moder-
ated a panel entitled “Social Media:  
It’s Changing everything” at the 
ALFA	 EPLI/Professional	 Liability	
seminar in New york City held from 
June 13 through June 15. 
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