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Law Court restricts subrogation actions
against tenants
Landlord’s insurer may not sue tenant for fire damage

 he U.S. District Court for the
 District of Maine recently certified

this question to the Maine Law Court:
“May a residential tenant be liable in
subrogation to the insurer of a landlord
for damages paid as a result of fire, absent
an express agreement to the contrary in a
written lease?"  In North River Insurance
Co. v. Snyder, 2002 ME 146, a majority
of the Law Court answered in the nega-
tive.  In so doing, the Maine Law Court
adopted the “implied coinsured doctrine,”
now recognized by the majority of Ameri-
can states.

The case arose out of a fire at an
apartment building.  Denzil and Candice
Snyder rented an apartment, pursuant to
a written lease, at the Cortland Apart-
ment Complex in South Portland in 1998.
They also independently obtained a
“homeowners” insurance policy for cov-
erage of their personal property as well as
$300,000 in liability protection.  The
apartment owner, Cortland Associates,
was insured for fire and casualty losses
by North River Insurance Company.  The
Snyders were not listed as a named in-
sured in that contract.

In 1999, a fire at the apartment
complex caused significant damage.
North River Insurance asserted that the
Snyders’ babysitter was smoking on their
deck and caused the fire by carelessly
discarding a cigarette.  Cortland recov-
ered approximately $230,000 from their

T
insurer, and North River then filed a
subrogation action in federal court against
the tenants, charging that the Snyders’
negligence caused the fire.  The Snyders
moved for summary judgment, contend-
ing that the insurer’s subrogation claim
was barred because the Snyders were
“co-insureds” under North River’s policy
provided to Cortland.  The federal court
recommended the legal question be cer-
tified to the Law Court for definitive
resolution.

The Law Court first could not agree
on whether the matter was proper for
certification.  Two dissenting justices
found it inappropriate for the Court to
answer the question where facts relevant
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to the cause of the fire remained in dis-
pute.   The majority concluded that certi-
fication was proper, because the facts
relevant to deciding whether to adopt the
doctrine of implied coinsurer were not
disputed, and answering the question
would determine the case in at least one
alternative.

In addressing the merits of the certi-
fied question, the majority of the Court
found that the underlying rationale for
the implied coinsured doctrine was per-
suasive.  There was no express provision
in the written lease executed by Cortland
and the Snyders by which the tenant
could be held liable in a subrogation
claim.  In the typical landlord-tenant situ-
ation, both landlord and tenant have an
insurable interest in the rented premises.
However, the landlord usually purchases
fire insurance to protect the real property,
and is presumed to include the insurance
premium in the monthly rent.  Because
the tenant is effectively paying the
landlord’s insurance premium, the tenant
is considered an “implied coinsured”
under the landlord’s policy.  The doctrine
emerged as an equitable rule that re-
flected the realities of the rental market.

Previously, courts have also ob-
served that the doctrine disfavors eco-
nomic waste.  In the absence of such a
rule, there would be a strong incentive for
every tenant to carry liability insurance in
an amount necessary to compensate for
the value of the building occupied by the
tenant.  In a multi-unit dwelling, there
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tenant, the “Tenant must promptly pro-
vide full reimbursement to the Landlord.”
Apparently the majority of justices found
this not to be a sufficiently explicit state-
ment to override the implied waiver
of subrogation. Two dissenting justices
found this language unambiguous on the
question of the tenant’s responsibility
for damages.

Although several courts in other ju-
risdictions have applied the principle of
implied waiver to commercial leases, the
Law Court specifically reserved ruling on
whether the ruling in Snyder will apply in
the commercial context.

In evaluating a claim with a poten-
tial waiver of subrogation issue, consider
these general principles:

•  An express provision in the con-
tract waiving subrogation is enforceable,
and will be interpreted liberally in favor
of the waiver;

•  A contract provision obligating one
party to procure property insurance estab-
lishes an implied waiver of subrogation
for the benefit of the other party;

•  The landlord’s carrier cannot sub-
rogate against residential tenants unless
the lease expressly provides for a right
of subrogation;

•  The ruling in Snyder creates an
implied waiver of subrogation only if
insurance in fact exists and the carrier
responds to a loss;

•  If a party were obligated to pur-
chase insurance and failed to do so, that
party cannot bring a claim against the
other party to the extent there would have
been a waiver of subrogation had the
required insurance been purchased.

In leases of an entire premise to a
single tenant rather than multiple tenants,
it remains unclear to what extent the
implied waiver of subrogation applies.

The lesson here is that defense of
any claim that is in whole or in part a
subrogation matter should include a care-
ful assessment of the defense of waiver
of subrogation.  If no subrogated insurer
is involved because the claimant neglected
to obtain the coverage that the contract
required, that breach may be a defense to
the claim.
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would be potentially many policies of
insurance purchased for the same insur-
able interest, which would be wasteful.

The immediate impact of the Law
Court’s ruling in Northland v. Snyder
will be to bar any subrogation by a
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landlord’s insurer against a residential
tenant, unless there is an explicit lease
provision to the contrary.  Savvy insurers
will request or require their policyhold-
ers who are landlords to incorporate a

provision in their written leases that the
tenant is liable in subrogation for any
damage to the apartment.

Attorney Tom Marjerison of NH&D
represented Plaintiffs Denzil and Candice
Snyder for Concord Group Insurance.

Briefs/Kudos
The Cumberland County Bar Associa-
tion held its annual picnic, golf and ten-
nis tournaments in August, and  NH&D
attorneys BILL LACASSE, JOHN
VIELLEUX, and LANCE WALKER
won the low gross prize in the golf Team
Scramble.  The CCBA, with a member-
ship of over 500, was begun in 1929, and
is one of the oldest county bar associa-
tions in the country.  It supports a wide
range of educational and social func-
tions, with proceeds from its sports
competitions benefiting the Cleaves
Law Library in Portland.

DAVE VERY will be one of two attor-
neys leading a broad-ranging seminar on
insurance coverage law in Maine.  Top-
ics will examine first and third party
coverages, and include a look into envi-
ronmental, fire, automobile,

homeowners, and professional liability.
The areas of bad faith, the Unfair
Claims Practices Act and punitive dam-
ages will be examined, and the claim
litigation process from case evaluation
to trial will be covered.  The National
Business Institute insurance seminar will
be held December 6, 2002 in Portland.

TED KIRCHNER, STEVE
MORIARTY, BILL LACASSE,
AARON BALTES, and staff member
BETH BRANSON all competed in the
Fifth Annual Beach to Beacon 10 kilo-
meter race in early August.  More re-
cently, Steve finished the 25th running
of the Bar Harbor Half Marathon, as well
as the Maine Half Marathon in Portland.

DAN CUMMINGS has been invited by
the Massachusetts Credit Union League
to conduct all day seminars for all of the
credit unions in three New England states.
Dan will conduct the seminars on De-
cember 3, 4, and 5, on bankruptcy issues
and on check collections.

Workers’ Compensation Case Manager
at NH&D, JOANNE LEBLANC,  trav-
elled to Paris in early October and met
there her three sisters from Maryland.
The quartet, arm in arm, for a week
enjoyed the unforgettable historic and
gourmet sites of Paris.  The four sisters
have reunited in Maine each year – this
year, it was Paree.

 ADRIAN KENDALL is continuing to
represent German/American interests in
Maine in a remarkable variety of ways.
He is helping residents in the Town of
Houlton to organize a reunion with
former German prisoners of war who
were held in a camp there during and

after World War II.  Adrian met recently
with Rolf Schnelle, the new Consul
General of the German Federal Repub-
lic to the New England States.  Adrian
currently represents two German states,
Baden-Wuerttemberg and Rheinland-
Pfalz, in the New England region.  Flu-
ent in German, Adrian previously
worked for two years with the Bonn
Bureau of the New York Times.

In his hometown of Cumberland,
Maine, Adrian has been appointed vice-
chairman of the Board of Adjustment
and Appeals.

AARON BALTES participated in the
challenging  Maine State Triathalon held
in Bethel in July.

At the recent Bench and Bar meeting
held in Southern Maine, an issue domi-
nating discussions was the court’s re-
quirement of the Alternative Dispute
Resolution procedure in newly filed civil
lawsuits.  The mandate went into effect
January 1 of this year.   Chief Justice
Leigh Saufley listened to comments and
queries from attorneys about how the
ADR regulations are working.  She said
that the Law Court does not yet have
enough statistical evidence on the suc-
cess of the required ADR procedure – it
has been in effect for too short a time –
but the Chief Justice has received anec-
dotal evidence both positive and nega-
tive.  Bench and Bar meetings for Cen-
tral and Northern Maine were held in
August and September.

BILL LACASSE and his wife Lucy
journeyed to the African continent this
summer, and enjoyed a wonderful two
weeks in Botswana, which is located
just north of South Africa.

T

The expanding defense of
waiver of subrogation

 he question of waiver of subrogation
       arises when an insurer pays a prop-
erty loss and then seeks recovery from an
allegedly responsible party.  Is the in-
surer allowed to subrogate against that
responsible party?  In many situations
that party has some relationship to the
insured covered by the policy from the
carrier responding to the loss.

Express waivers of subrogation
have appeared in contracts for decades.
The waivers work together with insur-
ance policy provisions which allocate
responsibility among the parties to con-
tract to purchase one or another type of
insurance.  Waiver of subrogation was an
overlooked defense even in the days when
its application required an express con-
tractual waiver.  Due to the courts’ recog-
nition of  implied  co-insured status and
implied waivers of subrogation, the avail-
ability of this defense has grown expo-
nentially in recent years.  The August 27,
2002 decision in North River Insurance
Co. v. Snyder, 2002 ME 146, is the most
recent example.

The specifics of the relationship
between the policyholder and the alleged
responsible party is the key to evaluating
the application of the waiver of subroga-
tion defense.  Some cases are clear cut.
For example, a contract between an owner
and a construction contractor may call
for the owner to buy builders risk insur-
ance, and the contract expressly waives
subrogation.

The express scope of the waiver may
vary from contract to contract, but at a
minimum usually includes the property
that is the subject of the contract.  Waiver
of subrogation in this instance is simply
a matter of straightforward contract con-
struction, as illustrated in Willis Realty
Associates v. Cimino Construction, 623
A.2d 1287 (Me. 1993).

Another category of cases involves
contracts that do not mention waiver of
subrogation at all, but do contain provi-
sions requiring one of the parties to pur-
chase insurance.  The Law Court in Acadia
Insurance Co. v. Buck Construction Co.,
2000 ME 154, 756 A.2d 515, held that a
contract provision requiring one party to
buy property insurance created an im-
plied waiver of subrogation which pre-
vented the insurer from seeking reim-
bursement from the contracting party re-
sponsible for the loss.  The Court rea-
soned that it makes no sense to interpret
an insurance purchase requirement in a
contract in a way that does not give some
benefit to the other contracting parties.
What would be the point in putting such
a provision in the contract if the insurance
was not also beneficial to the party who
was not obligated to buy it?  In Buck
Construction, the Court made clear that
waivers of subrogation are favored be-
cause they prevent a waste of resources
such as the purchase of multiple insur-
ance policies.  Such waivers also  mini-
mize litigation.

 In North River Ins. Co. v.  Snyder,
the Law Court took the analysis a step
further, holding that a landlord’s prop-
erty insurer could not subrogate against a
residential tenant without an express
agreement to the contrary in the written
lease.  The Snyder case was not con-
trolled by Buck Construction because the
lease in Snyder did not require the land-
lord to purchase property insurance on
the entire structure.  In short, the implied
waiver of subrogation did not spring from
a contractual requirement to buy insur-
ance, but from the relationship of the
parties standing alone.  If the landlord had
not purchased insurance, nothing would
have prevented the landlord from recov-
ering from the tenant the damages the
tenant caused.  The landlord’s voluntary
purchase of insurance, however, created

a status of implied co-insured with the
tenant, which led to an implied waiver of
subrogation.

Interestingly, the Court in Snyder
held that the implied waiver of subroga-
tion applies only if the lease agreement
between tenant and landlord expressly
states that the tenant is liable in subroga-
tion for damage to the apartment com-
plex.  Significantly, the lease in the Snyder
case provided that if the landlord suffers
any loss because of anything done by the

BY JAMES D. POLIQUIN
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The Fall Forum
and client party

November 15
Portland Regency Hotel

20 Milk Street

The sixth annual Fall Forum for the
clients of Norman, Hanson & DeTroy
will be held Friday, November 15 at

the Portland Regency Hotel.

The Forum will be followed by the
firm’s annual client party at the hotel,

and
we cordially invite all

interested clients
to join us.

Please look in the mail for your
invitation containing

topic announcements. Meantime,
please mark your calendars.

We hope to see you there!

The Fall Forum
1:30 – 4:00 PM

Client party
4:00 – 7:00 PM

The Portland Regency Hotel
20 Milk Street
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Workers’ compensation –
Law Court decisions

Cost of lien recovery
Whenever a third party is liable in

damages for death or disability follow-
ing an occupational injury, §107 gives
an employer a lien against the proceeds
of the third party settlement or recovery.
After proceeds are obtained, the em-
ployee must reimburse the employer for
benefits paid to date “less the employer’s
proportionate share of the cost of collec-
tion, including reasonable attorney’s
fees.”  In addition to a lien for benefits
paid to date, the Law Court has recog-
nized that an employer has a continuing
lien against net settlement proceeds un-
til the employer’s obligation to pay fu-
ture benefits surpasses the net amount
of the third party recovery.  Liberty
Mutual Insurance Company v. Weeks,
404 A.2d 1006 (Me. 1979).

Because an employer is statutorily
responsible for its proportionate share
of attorney’s fees to obtain the third
party recovery, the amount of reim-
bursement for benefits paid to date is
typically 2/3 of the total paid, assuming
a standard 1/3 contingent fee agree-
ment.  However, the full extent of an
employer’s obligation to pay costs of
recovery for net or surplus settlement
proceeds has never been clearly under-
stood.  In McKeeman v. Cianbro Corp.,
2002 ME 144 (August 27, 2002), the
Court resolved what it termed “an issue
of first impression.”  In McKeeman, an
employee died following a work-related
accident and his widow and son began
to receive death benefits pursuant to
§215, under which benefits are payable
for 500 weeks from the date of death.  A
civil action was brought against a third
party and a settlement was reached for a
sum substantially in excess of benefits
paid to date.  At the time of settlement,

272 weeks of entitlement remained un-
der §215, and the net amount of the
settlement was sufficient to relieve the
employer from its future compensation
obligation.

The employer intervened in the civil
action and asserted its §107 lien.  The
widow was ordered to pay the employer
an amount equal to 2/3 of the workers’
compensation benefits paid to date.  The
judgment was silent as to the employer’s
responsibility for costs of collection of
the surplus proceeds.  The widow ap-
pealed and argued that the Superior Court
had incorrectly calculated the
employer’s proportionate share of the
costs of recovery.

Because §107 contains no indica-
tion of legislative intent with regard to
paying fees to recover net proceeds, the
Court examined in detail the full scope
of the statutory lien.  When net proceeds
are recovered, an employer’s obligation
to pay workers’ compensation benefits
is, at a minimum, suspended until the
credit can be taken.  In some cases, as
with the capped death benefit entitle-
ment, the net proceeds may be large
enough to eliminate any future obliga-
tion to pay compensation benefits en-
tirely.  In light of the benefit which falls
to an employer, the Court reasoned that
an employer “also has a duty to pay the
corresponding proportionate share of
attorney’s fees for the present value of
the entire benefit it received.”  There-
fore, the Court held that an employer’s
proportionate share of fees must be cal-
culated “with reference both to past ben-
efits paid and future liability relieved.”

However, the Court failed to elabo-
rate on the concept of “proportionate”
costs of recovery.  The Court did not
suggest that 1/3 of the total settlement
should automatically be deemed to be
an employer’s proportionate share, and
instead held that the Superior Court must

BY STEPHEN W. MORIARTY arrive at the proper ratio between the
total benefit amount received by the
employer as against the total settlement
received by the widow.  The matter was
remanded to the Superior Court to de-
termine the employer’s proportionate
share of costs based on benefits paid to
the date of settlement, and the value of
future liability excused.

Severance pay
Section 221 provides that benefits

may be coordinated to offset payments
made by an employer “under a self-
insurance plan, a wage continuation plan
or a disability insurance policy.”  In
Daley v. Spinnaker Industries, Inc.,
2002 ME 134 (August 15, 2002) an
injured employee was terminated and
thereafter received 22.5 weeks of sever-
ance pay.  In litigation before the Board,
the employee was awarded ongoing
benefits for partial incapacity, but the
employer was given an offset for the
severance pay benefits.  Although the
Court had held in Gendreau v. Tri-Com-
munity Recycling, 1998 ME 19, 705
A.2d 1106 that sick leave benefits con-
stituted a “wage continuation plan” for
purposes of §221, in Daley the Court
held that the same assumption could not
be made with regard to a severance
package.

Instead, the Court held that the
burden was on the employer to show
that the essential purpose and character
of the severance benefits was for wage
replacement during a period of incapac-
ity following an occupational injury.
The mere fact that the payments were
characterized as “severance pay” was
not enough to qualify the payments as a
“wage continuation plan,” and the Court
held that the employer failed to estab-
lish that the severance payments were
intended as wage replacement and were
not paid for some other purpose.  The

repair their car with the amount neces-
sary to replace the car, and that the amount
necessary to replace the property defi-
nitely refers to the value of the vehicle
before repairs were necessary.  An ordi-
nary person would expect the automobile
insurance to compensate for any loss of
value resulting from an accident, the Halls
concluded.

Acadia responded that the provision
was unambiguous and that an ordinary
insured would expect the insurance com-
pany to compensate for the cost of the
repairs made to the vehicle or the cost of
replacing the vehicle, but not both.

The Law Court acknowledged that
jurisdictions that have considered this
issue have split on the question of whether
insurers, under policies that limit liability
to the amount necessary to repair the
vehicle, are also liable for losses associ-

ated with its diminished value.  The Court
found that the operative term at issue is
"repair."  Using Webster's Dictionary,
the Law Court found that repair means
"to restore to sound condition after dam-
age or injury."  The act of repairing an
object, the Court stated, typically focuses
upon restoring the object's function and
purpose, and not upon returning the ob-
ject to its earlier worth or value.

The Court found that the limits of
Acadia's liability are expressed in a con-
crete and direct manner:  pay the lesser of

either the actual cash value of the vehicle
at the time of the loss or the amount
necessary to repair or replace the prop-
erty.  The Court held that the necessary
costs of a repair is fairly understood to
mean the amount that will be required to
fix the car, not, in addition, the difference
between the amounts a hypothetical will-
ing and able buyer might pay to purchase
the vehicle in its pre-accident condition
versus its post-repair condition.

The Law Court concluded that the
policy's use of the term "repair" is unam-
biguous, and that Acadia's liability for a
loss under the policy extends only to the
loss that can be repaired as that term is
commonly understood.  Because diminu-
tion in value is a loss that cannot be
repaired, an ordinary person would rea-
sonably conclude that a claim for dimin-
ished value is not covered by the policy.

Keep a regular inventory of com-
puter equipment, checking the modems
and removing any unauthorized connec-
tions.  Unauthorized modems linked to the
company network can allow users to by-
pass security measures such as firewall
technology, and present an unnecessary
risk.

Do backups for important data at
least once a week.   In case of security
breaches or unexpected technical happen-
ings, backups will prevent loss of valuable
information and employee time.

Keep up with security education.
Employees should be trained regularly on
security issues and company policies.
Remind them never to give out sensitive
information on e-mail or over the tele-
phone.  Network users should be trained to
recognize suspicious activity on the sys-
tem and report it immediately.

Adrian P. Kendall

Headaches for business managers go
hand in hand with an unintentional breach
of customer privacy.  The new federal laws
about customer privacy create a stronger
need  to ensure confidentiality of records,
particularly in consumer transactions.
Keeping computer networks secure also
goes hand in hand with more visible trans-
actions, such as  an insurance company
sharing information with third parties re-
garding its insured.  Here are a few sugges-
tions for maintaining network security that
businesses have found worthy.

Post warnings on the company com-
puters to notify users that they are entering
a proprietary network, that they need au-
thorization to enter, and that they may be
monitored while using it.  Warnings may
help deter network misuse by employees,
and may also help disarm employee claims
that they expected privacy in any conduct
of their affairs using company property.

Maintain password security by cau-
tioning employees that their passwords
should not be written down or left in plain
view anywhere.   Just as leaving the key to
your front door under the mat invites un-
welcome intrusion and damage, an easy-
to-find password could invite inestimable
harm.  For the forgetful employee, the
password should not be left on her or his
voicemail, unless it is secure.  Passwords
allowing access to sensitive information
should be changed quarterly.  Encourage
employees to choose passwords that use a
combination of letters and numbers.

Stay one step ahead by deleting or
changing old passwords as soon as an
employee leaves the company.  By taking
prompt action, unauthorized entry to your
network can be avoided, along with poten-
tial financial loss or damage to the com-
pany.

Steps to insure business
network security and customer policy
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Board’s decision was vacated, and the
matter was remanded with instructions
to re-calculate the amount of compensa-
tion owed without an offset for sever-
ance pay.

Varying rates partial
In Daley the employee had se-

cured a new position following his ter-
mination and worked regular hours and
earned a fixed amount of income per
week.  His earnings were less than pre-
injury, and the Board ordered ongoing
payment of benefits for partial at vary-
ing rates.  The Court granted the
employer’s petition for appellate review.

The Court noted that under a vary-
ing rates order, partial benefits must be
calculated on a week by week basis to
reflect the differential between pre-in-
jury and post-injury earnings.  How-
ever, citing Lagasse v. Hannaford
Brothers, 497 A.2d 1112 (Me. 1985),
the Court held that varying rates should
only be ordered where determining a
fixed level of partial would be particu-
larly inappropriate or difficult.  The
Court cautioned the Board that “varying

rates awards should be the exception,
not the rule, and...fixed rate benefits
should be the standard practice in work-
ers’ compensation cases.”  Finding no
basis in the evidence for varying rates,
the matter was remanded to the Board
with instructions to determine a fixed
partial benefit award.

Pre-judgment interest
When benefits are paid “pursuant

to an award,” §205(6) requires payment
of prejudgment interest at the rate of
10%.  Chapter 8, §7 of the WCB Rules
further requires payment of interest even
where there is no express language di-
recting the employer to pay.  The Law
Court recently consolidated two sepa-
rate cases on appeal to define the cir-
cumstances under which interest pay-
ments must be made.  In Jasch v. The
Anchorage Inn, 2002 ME 106 (July 2,
2002), the first case involved benefits
paid pursuant to a consent decree that
was silent on the issue of prejudgment
interest.  In the second case, benefits
were paid pursuant to an agreement
reached at mediation that also did not

address payment of interest.  The Court
ruled that interest must be paid in both
instances.

Holding that “employees are en-
titled to prejudgment interest pursuant
to §205(6) as a matter of law,” the Court
held that a consent decree is an “award”
of benefits under that section.  The Court
also rejected an argument that the Board
had exceeded its rule-making authority
by requiring payment of interest with-
out express language, and held that an
agreement reached at mediation must
also be considered an “award” for pur-
poses of interest entitlement.  Accord-
ingly, prejudgment interest is due when-
ever benefits are paid pursuant to an
order of the Board, a consent decree, or
a mediation agreement.

It does not appear that the Jasch
decision would entitle an employee to
interest when benefits are paid pursuant
to a MOP.  The critical distinction is that
a MOP reflects an employer’s unilateral
decision to pay benefits, and probably
cannot be construed as a decision of a
Hearing Officer or a mediator within the
meaning of the WCB rules.

The close of the 120th Maine Legis-
lature found few new laws in place for the
year 2002 that were relevant to tort, insur-
ance and business law.  No significant
legislation was passed affecting these ar-
eas.  The Maine Supreme Judicial Court,
however, made some changes to the rules
of procedure that will affect the practice
of law.

The appeal period for civil actions
shortened

The Law Court amended the Rules
of Appellate Procedure and adopted a
uniform 21-day time limit for filing civil
and criminal appeals.  The previous ap-
peal period for civil cases was 30 days.
The rationale for the rule change was that
it would be less confusing for litigants if
the appeals period for civil and criminal
cases were uniform, and it would be easier

to calculate the appeal deadline if the time
period were divisible by seven.  The
amendment took effect January 1, 2002.

Admission of business records
made  easier

Effective July 1, 2002, business
records necessary in a court action do not
have to be authenticated by testimony of
the custodian of the records.  Instead, a
change to the Rules of Evidence allows
the custodian to lay the proper foundation
for business records by certifying before
trial that the records were:

• made at or near the time of occur-
rence of the matters set forth by, or from
information transmitted by, a person with
knowledge of those matters;

• were kept in the course of the regu-
larly conducted activity; and

• were made by the regularly con-

NEW MAINE LAWS /COURT CHANGES

ducted activity as a regular practice.
The rule change should make the

presentation flow more smoothly and re-
duce the length of trials.

Maine/New Hampshire/Vermont
Bar Admission Reciprocity?

A proposal to institute reciprocity
among the Maine, New Hampshire and
Vermont bar is finally coming to a head.
The New Hampshire Supreme Court is
considering adoption of a reciprocity rule
admitting attorneys to practice from states
that, in turn, admit New Hampshire attor-
neys to their bars.  A hearing has been
held, and public comment period on the
proposal ended September 30th.  The
Vermont Supreme Court is considering a
parallel proposal.  The Maine Law Court,
it is anticipated, will consider such a pro-
posal in the next year.

Aaron Baltes

Two recent Law Court decisions

Does property damages suit
bar subsequent personal
injury action?

In June of 1994, Zagonyi Tungate
and William Gardner, Jr. were involved
in an automobile accident.  Gardner was
insured by Allstate Insurance Company.
Tungate rented a car while hers was in
repair and submitted the bill for her rental
car directly to Allstate.  The insurer dis-
puted the amount of the expenses and
refused to pay.  In November 1994,
Tungate brought suit for the rental costs
in small claims court, naming Allstate as
defendant.  Gardner was not included as
a party in the rental costs action.  Allstate
appeared before the Court and defended
the suit.  After the hearing, Tungate was
awarded a final judgment for her rental
expenses plus costs.

In April 2000, Tungate brought a
personal injury lawsuit in Superior Court
against Gardner, Allstate's insured.
Gardner filed a motion for summary
judgment, arguing that because of the
prior small claims judgment against
Allstate, Tungate was precluded from
bringing a personal injury suit against
him.  The Superior Court agreed with
Allstate and granted the motion on the
grounds of res judicata.

On appeal, in Tungate v. Gardner,
2002 ME 85 (May 29, 2002), the Law
Court observed that res judicata is a
judicial doctrine that ensures that the
same matter is not litigated more than
once.  The doctrine may be invoked to
bar relitigation of a dispute only if three
elements are satisfied:  (1) the same
parties or their privies are involved in
both actions; (2) a valid final judgment
was entered in the prior action; and (3)
the matters presented for decision in the
second action were, or might have been,
litigated in the first action.

It was clear, the Court stated, that
from a reading of the two complaints, the
named plaintiff was the same but the
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named defendants were different.  How-
ever, a party includes all persons who,
though not nominally parties, but being
directly interested in the subject matter,
have a right to make a defense, or to
control the proceedings, and to appeal
from the judgment of the court.  The right
also includes the right to adduce testi-
mony and cross examine the witnesses
offered by the other side.  Thus, the Court
stated that it would look beyond the par-
ties of record to the real parties in interest.

The Court noted that while Tungate
brought her small claims action directly
against Allstate to recover rental expenses,
the proper defendant to that suit was
Gardner.  The Court reiterated that it is
proscribed practice in Maine to bring a
direct action against an insurance com-
pany in a negligence case prior to final
judgment against the insured.  Allstate
was not obligated by its policy to answer
and defend the small claims suit, the
Court stated, and could have sought its
dismissal.  The Court found that Allstate's
decision not to do so did not transform
Gardner into a party.

While it concluded that Gardner was
not a party to the previous small claims
suit, the Court observed that the first
element of the res judicata analysis is still
satisfied if Gardner was in privity with
Allstate for purposes of the suit.  Privity
is created when two or more persons have
a mutual or successive relationship to the
same rights of property.  The Court noted
that when Gardner is sued for damages
covered by the policy, Allstate is ulti-
mately responsible for any judgment
against him within the policy limits.  In
such situations, Allstate and Gardner share
a mutuality of interest and, consequently,
are in privity with each other.

The Court determined, however, that
when Tungate brought her small claims
suit directly against Allstate to recover
damages, Gardner had no direct interest
tied to Allstate's success.  Because

Gardner did not have a stake in the out-
come of the small claims suit, the Court
could not say that he was in privity with
Allstate for purposes of that suit, as op-
posed to the subsequent personal injury
suit.  The Law Court therefore vacated
the grant of summary judgment to Allstate
on the grounds that Gardner failed to
establish the first element needed to in-
voke the doctrine of res judicata.  The
Court did not reach the remaining two
elements of the analysis.

Liability for diminution of
value in addition to auto
repair cost

In an issue near and dear to the heart
of any adjuster who has handled an auto-
mobile damage claim, the Law Court, for
the first time, addressed the question of
coverage for diminution of value.  Does
a policy provision that limits the insurer's
liability to costs of repairing the vehicle
include payment for diminution in value?
In the matter of Hall v. Acadia Insurance
Co., 2002 ME 110 (July 9, 2002), the
Law Court concluded that the insurer is
not liable for the vehicle's diminution in
value in addition to the repair costs. The
Acadia policy included coverage for dam-
age caused by collision, with the follow-
ing provision for limitation of liability:

A. Our limit of liability for loss will
be the lesser of the:

1. Actual cash value of the stolen
or damaged property; or

2. Amount necessary to repair or
replace the property.

The Halls argued that Section A(2)
of this provision was ambiguous because
the "amount necessary to repair or re-
place" may reasonably be construed to
include payment not only for physical
repair work, but also for diminished value.
Such a payment is a "repair" because it
supplies that which is lost, namely the
value of the car.  They argued that the
policy equates the amount necessary to
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Board’s decision was vacated, and the
matter was remanded with instructions
to re-calculate the amount of compensa-
tion owed without an offset for sever-
ance pay.

Varying rates partial
In Daley the employee had se-

cured a new position following his ter-
mination and worked regular hours and
earned a fixed amount of income per
week.  His earnings were less than pre-
injury, and the Board ordered ongoing
payment of benefits for partial at vary-
ing rates.  The Court granted the
employer’s petition for appellate review.

The Court noted that under a vary-
ing rates order, partial benefits must be
calculated on a week by week basis to
reflect the differential between pre-in-
jury and post-injury earnings.  How-
ever, citing Lagasse v. Hannaford
Brothers, 497 A.2d 1112 (Me. 1985),
the Court held that varying rates should
only be ordered where determining a
fixed level of partial would be particu-
larly inappropriate or difficult.  The
Court cautioned the Board that “varying

rates awards should be the exception,
not the rule, and...fixed rate benefits
should be the standard practice in work-
ers’ compensation cases.”  Finding no
basis in the evidence for varying rates,
the matter was remanded to the Board
with instructions to determine a fixed
partial benefit award.

Pre-judgment interest
When benefits are paid “pursuant

to an award,” §205(6) requires payment
of prejudgment interest at the rate of
10%.  Chapter 8, §7 of the WCB Rules
further requires payment of interest even
where there is no express language di-
recting the employer to pay.  The Law
Court recently consolidated two sepa-
rate cases on appeal to define the cir-
cumstances under which interest pay-
ments must be made.  In Jasch v. The
Anchorage Inn, 2002 ME 106 (July 2,
2002), the first case involved benefits
paid pursuant to a consent decree that
was silent on the issue of prejudgment
interest.  In the second case, benefits
were paid pursuant to an agreement
reached at mediation that also did not

address payment of interest.  The Court
ruled that interest must be paid in both
instances.

Holding that “employees are en-
titled to prejudgment interest pursuant
to §205(6) as a matter of law,” the Court
held that a consent decree is an “award”
of benefits under that section.  The Court
also rejected an argument that the Board
had exceeded its rule-making authority
by requiring payment of interest with-
out express language, and held that an
agreement reached at mediation must
also be considered an “award” for pur-
poses of interest entitlement.  Accord-
ingly, prejudgment interest is due when-
ever benefits are paid pursuant to an
order of the Board, a consent decree, or
a mediation agreement.

It does not appear that the Jasch
decision would entitle an employee to
interest when benefits are paid pursuant
to a MOP.  The critical distinction is that
a MOP reflects an employer’s unilateral
decision to pay benefits, and probably
cannot be construed as a decision of a
Hearing Officer or a mediator within the
meaning of the WCB rules.

The close of the 120th Maine Legis-
lature found few new laws in place for the
year 2002 that were relevant to tort, insur-
ance and business law.  No significant
legislation was passed affecting these ar-
eas.  The Maine Supreme Judicial Court,
however, made some changes to the rules
of procedure that will affect the practice
of law.

The appeal period for civil actions
shortened

The Law Court amended the Rules
of Appellate Procedure and adopted a
uniform 21-day time limit for filing civil
and criminal appeals.  The previous ap-
peal period for civil cases was 30 days.
The rationale for the rule change was that
it would be less confusing for litigants if
the appeals period for civil and criminal
cases were uniform, and it would be easier

to calculate the appeal deadline if the time
period were divisible by seven.  The
amendment took effect January 1, 2002.

Admission of business records
made  easier

Effective July 1, 2002, business
records necessary in a court action do not
have to be authenticated by testimony of
the custodian of the records.  Instead, a
change to the Rules of Evidence allows
the custodian to lay the proper foundation
for business records by certifying before
trial that the records were:

• made at or near the time of occur-
rence of the matters set forth by, or from
information transmitted by, a person with
knowledge of those matters;

• were kept in the course of the regu-
larly conducted activity; and

• were made by the regularly con-
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ducted activity as a regular practice.
The rule change should make the

presentation flow more smoothly and re-
duce the length of trials.

Maine/New Hampshire/Vermont
Bar Admission Reciprocity?

A proposal to institute reciprocity
among the Maine, New Hampshire and
Vermont bar is finally coming to a head.
The New Hampshire Supreme Court is
considering adoption of a reciprocity rule
admitting attorneys to practice from states
that, in turn, admit New Hampshire attor-
neys to their bars.  A hearing has been
held, and public comment period on the
proposal ended September 30th.  The
Vermont Supreme Court is considering a
parallel proposal.  The Maine Law Court,
it is anticipated, will consider such a pro-
posal in the next year.

Aaron Baltes

Two recent Law Court decisions

Does property damages suit
bar subsequent personal
injury action?

In June of 1994, Zagonyi Tungate
and William Gardner, Jr. were involved
in an automobile accident.  Gardner was
insured by Allstate Insurance Company.
Tungate rented a car while hers was in
repair and submitted the bill for her rental
car directly to Allstate.  The insurer dis-
puted the amount of the expenses and
refused to pay.  In November 1994,
Tungate brought suit for the rental costs
in small claims court, naming Allstate as
defendant.  Gardner was not included as
a party in the rental costs action.  Allstate
appeared before the Court and defended
the suit.  After the hearing, Tungate was
awarded a final judgment for her rental
expenses plus costs.

In April 2000, Tungate brought a
personal injury lawsuit in Superior Court
against Gardner, Allstate's insured.
Gardner filed a motion for summary
judgment, arguing that because of the
prior small claims judgment against
Allstate, Tungate was precluded from
bringing a personal injury suit against
him.  The Superior Court agreed with
Allstate and granted the motion on the
grounds of res judicata.

On appeal, in Tungate v. Gardner,
2002 ME 85 (May 29, 2002), the Law
Court observed that res judicata is a
judicial doctrine that ensures that the
same matter is not litigated more than
once.  The doctrine may be invoked to
bar relitigation of a dispute only if three
elements are satisfied:  (1) the same
parties or their privies are involved in
both actions; (2) a valid final judgment
was entered in the prior action; and (3)
the matters presented for decision in the
second action were, or might have been,
litigated in the first action.

It was clear, the Court stated, that
from a reading of the two complaints, the
named plaintiff was the same but the
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named defendants were different.  How-
ever, a party includes all persons who,
though not nominally parties, but being
directly interested in the subject matter,
have a right to make a defense, or to
control the proceedings, and to appeal
from the judgment of the court.  The right
also includes the right to adduce testi-
mony and cross examine the witnesses
offered by the other side.  Thus, the Court
stated that it would look beyond the par-
ties of record to the real parties in interest.

The Court noted that while Tungate
brought her small claims action directly
against Allstate to recover rental expenses,
the proper defendant to that suit was
Gardner.  The Court reiterated that it is
proscribed practice in Maine to bring a
direct action against an insurance com-
pany in a negligence case prior to final
judgment against the insured.  Allstate
was not obligated by its policy to answer
and defend the small claims suit, the
Court stated, and could have sought its
dismissal.  The Court found that Allstate's
decision not to do so did not transform
Gardner into a party.

While it concluded that Gardner was
not a party to the previous small claims
suit, the Court observed that the first
element of the res judicata analysis is still
satisfied if Gardner was in privity with
Allstate for purposes of the suit.  Privity
is created when two or more persons have
a mutual or successive relationship to the
same rights of property.  The Court noted
that when Gardner is sued for damages
covered by the policy, Allstate is ulti-
mately responsible for any judgment
against him within the policy limits.  In
such situations, Allstate and Gardner share
a mutuality of interest and, consequently,
are in privity with each other.

The Court determined, however, that
when Tungate brought her small claims
suit directly against Allstate to recover
damages, Gardner had no direct interest
tied to Allstate's success.  Because

Gardner did not have a stake in the out-
come of the small claims suit, the Court
could not say that he was in privity with
Allstate for purposes of that suit, as op-
posed to the subsequent personal injury
suit.  The Law Court therefore vacated
the grant of summary judgment to Allstate
on the grounds that Gardner failed to
establish the first element needed to in-
voke the doctrine of res judicata.  The
Court did not reach the remaining two
elements of the analysis.

Liability for diminution of
value in addition to auto
repair cost

In an issue near and dear to the heart
of any adjuster who has handled an auto-
mobile damage claim, the Law Court, for
the first time, addressed the question of
coverage for diminution of value.  Does
a policy provision that limits the insurer's
liability to costs of repairing the vehicle
include payment for diminution in value?
In the matter of Hall v. Acadia Insurance
Co., 2002 ME 110 (July 9, 2002), the
Law Court concluded that the insurer is
not liable for the vehicle's diminution in
value in addition to the repair costs. The
Acadia policy included coverage for dam-
age caused by collision, with the follow-
ing provision for limitation of liability:

A. Our limit of liability for loss will
be the lesser of the:

1. Actual cash value of the stolen
or damaged property; or

2. Amount necessary to repair or
replace the property.

The Halls argued that Section A(2)
of this provision was ambiguous because
the "amount necessary to repair or re-
place" may reasonably be construed to
include payment not only for physical
repair work, but also for diminished value.
Such a payment is a "repair" because it
supplies that which is lost, namely the
value of the car.  They argued that the
policy equates the amount necessary to
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Workers’ compensation –
Law Court decisions

Cost of lien recovery
Whenever a third party is liable in

damages for death or disability follow-
ing an occupational injury, §107 gives
an employer a lien against the proceeds
of the third party settlement or recovery.
After proceeds are obtained, the em-
ployee must reimburse the employer for
benefits paid to date “less the employer’s
proportionate share of the cost of collec-
tion, including reasonable attorney’s
fees.”  In addition to a lien for benefits
paid to date, the Law Court has recog-
nized that an employer has a continuing
lien against net settlement proceeds un-
til the employer’s obligation to pay fu-
ture benefits surpasses the net amount
of the third party recovery.  Liberty
Mutual Insurance Company v. Weeks,
404 A.2d 1006 (Me. 1979).

Because an employer is statutorily
responsible for its proportionate share
of attorney’s fees to obtain the third
party recovery, the amount of reim-
bursement for benefits paid to date is
typically 2/3 of the total paid, assuming
a standard 1/3 contingent fee agree-
ment.  However, the full extent of an
employer’s obligation to pay costs of
recovery for net or surplus settlement
proceeds has never been clearly under-
stood.  In McKeeman v. Cianbro Corp.,
2002 ME 144 (August 27, 2002), the
Court resolved what it termed “an issue
of first impression.”  In McKeeman, an
employee died following a work-related
accident and his widow and son began
to receive death benefits pursuant to
§215, under which benefits are payable
for 500 weeks from the date of death.  A
civil action was brought against a third
party and a settlement was reached for a
sum substantially in excess of benefits
paid to date.  At the time of settlement,

272 weeks of entitlement remained un-
der §215, and the net amount of the
settlement was sufficient to relieve the
employer from its future compensation
obligation.

The employer intervened in the civil
action and asserted its §107 lien.  The
widow was ordered to pay the employer
an amount equal to 2/3 of the workers’
compensation benefits paid to date.  The
judgment was silent as to the employer’s
responsibility for costs of collection of
the surplus proceeds.  The widow ap-
pealed and argued that the Superior Court
had incorrectly calculated the
employer’s proportionate share of the
costs of recovery.

Because §107 contains no indica-
tion of legislative intent with regard to
paying fees to recover net proceeds, the
Court examined in detail the full scope
of the statutory lien.  When net proceeds
are recovered, an employer’s obligation
to pay workers’ compensation benefits
is, at a minimum, suspended until the
credit can be taken.  In some cases, as
with the capped death benefit entitle-
ment, the net proceeds may be large
enough to eliminate any future obliga-
tion to pay compensation benefits en-
tirely.  In light of the benefit which falls
to an employer, the Court reasoned that
an employer “also has a duty to pay the
corresponding proportionate share of
attorney’s fees for the present value of
the entire benefit it received.”  There-
fore, the Court held that an employer’s
proportionate share of fees must be cal-
culated “with reference both to past ben-
efits paid and future liability relieved.”

However, the Court failed to elabo-
rate on the concept of “proportionate”
costs of recovery.  The Court did not
suggest that 1/3 of the total settlement
should automatically be deemed to be
an employer’s proportionate share, and
instead held that the Superior Court must

BY STEPHEN W. MORIARTY arrive at the proper ratio between the
total benefit amount received by the
employer as against the total settlement
received by the widow.  The matter was
remanded to the Superior Court to de-
termine the employer’s proportionate
share of costs based on benefits paid to
the date of settlement, and the value of
future liability excused.

Severance pay
Section 221 provides that benefits

may be coordinated to offset payments
made by an employer “under a self-
insurance plan, a wage continuation plan
or a disability insurance policy.”  In
Daley v. Spinnaker Industries, Inc.,
2002 ME 134 (August 15, 2002) an
injured employee was terminated and
thereafter received 22.5 weeks of sever-
ance pay.  In litigation before the Board,
the employee was awarded ongoing
benefits for partial incapacity, but the
employer was given an offset for the
severance pay benefits.  Although the
Court had held in Gendreau v. Tri-Com-
munity Recycling, 1998 ME 19, 705
A.2d 1106 that sick leave benefits con-
stituted a “wage continuation plan” for
purposes of §221, in Daley the Court
held that the same assumption could not
be made with regard to a severance
package.

Instead, the Court held that the
burden was on the employer to show
that the essential purpose and character
of the severance benefits was for wage
replacement during a period of incapac-
ity following an occupational injury.
The mere fact that the payments were
characterized as “severance pay” was
not enough to qualify the payments as a
“wage continuation plan,” and the Court
held that the employer failed to estab-
lish that the severance payments were
intended as wage replacement and were
not paid for some other purpose.  The

repair their car with the amount neces-
sary to replace the car, and that the amount
necessary to replace the property defi-
nitely refers to the value of the vehicle
before repairs were necessary.  An ordi-
nary person would expect the automobile
insurance to compensate for any loss of
value resulting from an accident, the Halls
concluded.

Acadia responded that the provision
was unambiguous and that an ordinary
insured would expect the insurance com-
pany to compensate for the cost of the
repairs made to the vehicle or the cost of
replacing the vehicle, but not both.

The Law Court acknowledged that
jurisdictions that have considered this
issue have split on the question of whether
insurers, under policies that limit liability
to the amount necessary to repair the
vehicle, are also liable for losses associ-

ated with its diminished value.  The Court
found that the operative term at issue is
"repair."  Using Webster's Dictionary,
the Law Court found that repair means
"to restore to sound condition after dam-
age or injury."  The act of repairing an
object, the Court stated, typically focuses
upon restoring the object's function and
purpose, and not upon returning the ob-
ject to its earlier worth or value.

The Court found that the limits of
Acadia's liability are expressed in a con-
crete and direct manner:  pay the lesser of

either the actual cash value of the vehicle
at the time of the loss or the amount
necessary to repair or replace the prop-
erty.  The Court held that the necessary
costs of a repair is fairly understood to
mean the amount that will be required to
fix the car, not, in addition, the difference
between the amounts a hypothetical will-
ing and able buyer might pay to purchase
the vehicle in its pre-accident condition
versus its post-repair condition.

The Law Court concluded that the
policy's use of the term "repair" is unam-
biguous, and that Acadia's liability for a
loss under the policy extends only to the
loss that can be repaired as that term is
commonly understood.  Because diminu-
tion in value is a loss that cannot be
repaired, an ordinary person would rea-
sonably conclude that a claim for dimin-
ished value is not covered by the policy.

Keep a regular inventory of com-
puter equipment, checking the modems
and removing any unauthorized connec-
tions.  Unauthorized modems linked to the
company network can allow users to by-
pass security measures such as firewall
technology, and present an unnecessary
risk.

Do backups for important data at
least once a week.   In case of security
breaches or unexpected technical happen-
ings, backups will prevent loss of valuable
information and employee time.

Keep up with security education.
Employees should be trained regularly on
security issues and company policies.
Remind them never to give out sensitive
information on e-mail or over the tele-
phone.  Network users should be trained to
recognize suspicious activity on the sys-
tem and report it immediately.

Adrian P. Kendall

Headaches for business managers go
hand in hand with an unintentional breach
of customer privacy.  The new federal laws
about customer privacy create a stronger
need  to ensure confidentiality of records,
particularly in consumer transactions.
Keeping computer networks secure also
goes hand in hand with more visible trans-
actions, such as  an insurance company
sharing information with third parties re-
garding its insured.  Here are a few sugges-
tions for maintaining network security that
businesses have found worthy.

Post warnings on the company com-
puters to notify users that they are entering
a proprietary network, that they need au-
thorization to enter, and that they may be
monitored while using it.  Warnings may
help deter network misuse by employees,
and may also help disarm employee claims
that they expected privacy in any conduct
of their affairs using company property.

Maintain password security by cau-
tioning employees that their passwords
should not be written down or left in plain
view anywhere.   Just as leaving the key to
your front door under the mat invites un-
welcome intrusion and damage, an easy-
to-find password could invite inestimable
harm.  For the forgetful employee, the
password should not be left on her or his
voicemail, unless it is secure.  Passwords
allowing access to sensitive information
should be changed quarterly.  Encourage
employees to choose passwords that use a
combination of letters and numbers.

Stay one step ahead by deleting or
changing old passwords as soon as an
employee leaves the company.  By taking
prompt action, unauthorized entry to your
network can be avoided, along with poten-
tial financial loss or damage to the com-
pany.

Steps to insure business
network security and customer policy
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would be potentially many policies of
insurance purchased for the same insur-
able interest, which would be wasteful.

The immediate impact of the Law
Court’s ruling in Northland v. Snyder
will be to bar any subrogation by a
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landlord’s insurer against a residential
tenant, unless there is an explicit lease
provision to the contrary.  Savvy insurers
will request or require their policyhold-
ers who are landlords to incorporate a

provision in their written leases that the
tenant is liable in subrogation for any
damage to the apartment.

Attorney Tom Marjerison of NH&D
represented Plaintiffs Denzil and Candice
Snyder for Concord Group Insurance.

Briefs/Kudos
The Cumberland County Bar Associa-
tion held its annual picnic, golf and ten-
nis tournaments in August, and  NH&D
attorneys BILL LACASSE, JOHN
VIELLEUX, and LANCE WALKER
won the low gross prize in the golf Team
Scramble.  The CCBA, with a member-
ship of over 500, was begun in 1929, and
is one of the oldest county bar associa-
tions in the country.  It supports a wide
range of educational and social func-
tions, with proceeds from its sports
competitions benefiting the Cleaves
Law Library in Portland.

DAVE VERY will be one of two attor-
neys leading a broad-ranging seminar on
insurance coverage law in Maine.  Top-
ics will examine first and third party
coverages, and include a look into envi-
ronmental, fire, automobile,

homeowners, and professional liability.
The areas of bad faith, the Unfair
Claims Practices Act and punitive dam-
ages will be examined, and the claim
litigation process from case evaluation
to trial will be covered.  The National
Business Institute insurance seminar will
be held December 6, 2002 in Portland.

TED KIRCHNER, STEVE
MORIARTY, BILL LACASSE,
AARON BALTES, and staff member
BETH BRANSON all competed in the
Fifth Annual Beach to Beacon 10 kilo-
meter race in early August.  More re-
cently, Steve finished the 25th running
of the Bar Harbor Half Marathon, as well
as the Maine Half Marathon in Portland.

DAN CUMMINGS has been invited by
the Massachusetts Credit Union League
to conduct all day seminars for all of the
credit unions in three New England states.
Dan will conduct the seminars on De-
cember 3, 4, and 5, on bankruptcy issues
and on check collections.

Workers’ Compensation Case Manager
at NH&D, JOANNE LEBLANC,  trav-
elled to Paris in early October and met
there her three sisters from Maryland.
The quartet, arm in arm, for a week
enjoyed the unforgettable historic and
gourmet sites of Paris.  The four sisters
have reunited in Maine each year – this
year, it was Paree.

 ADRIAN KENDALL is continuing to
represent German/American interests in
Maine in a remarkable variety of ways.
He is helping residents in the Town of
Houlton to organize a reunion with
former German prisoners of war who
were held in a camp there during and

after World War II.  Adrian met recently
with Rolf Schnelle, the new Consul
General of the German Federal Repub-
lic to the New England States.  Adrian
currently represents two German states,
Baden-Wuerttemberg and Rheinland-
Pfalz, in the New England region.  Flu-
ent in German, Adrian previously
worked for two years with the Bonn
Bureau of the New York Times.

In his hometown of Cumberland,
Maine, Adrian has been appointed vice-
chairman of the Board of Adjustment
and Appeals.

AARON BALTES participated in the
challenging  Maine State Triathalon held
in Bethel in July.

At the recent Bench and Bar meeting
held in Southern Maine, an issue domi-
nating discussions was the court’s re-
quirement of the Alternative Dispute
Resolution procedure in newly filed civil
lawsuits.  The mandate went into effect
January 1 of this year.   Chief Justice
Leigh Saufley listened to comments and
queries from attorneys about how the
ADR regulations are working.  She said
that the Law Court does not yet have
enough statistical evidence on the suc-
cess of the required ADR procedure – it
has been in effect for too short a time –
but the Chief Justice has received anec-
dotal evidence both positive and nega-
tive.  Bench and Bar meetings for Cen-
tral and Northern Maine were held in
August and September.

BILL LACASSE and his wife Lucy
journeyed to the African continent this
summer, and enjoyed a wonderful two
weeks in Botswana, which is located
just north of South Africa.

T

The expanding defense of
waiver of subrogation

 he question of waiver of subrogation
       arises when an insurer pays a prop-
erty loss and then seeks recovery from an
allegedly responsible party.  Is the in-
surer allowed to subrogate against that
responsible party?  In many situations
that party has some relationship to the
insured covered by the policy from the
carrier responding to the loss.

Express waivers of subrogation
have appeared in contracts for decades.
The waivers work together with insur-
ance policy provisions which allocate
responsibility among the parties to con-
tract to purchase one or another type of
insurance.  Waiver of subrogation was an
overlooked defense even in the days when
its application required an express con-
tractual waiver.  Due to the courts’ recog-
nition of  implied  co-insured status and
implied waivers of subrogation, the avail-
ability of this defense has grown expo-
nentially in recent years.  The August 27,
2002 decision in North River Insurance
Co. v. Snyder, 2002 ME 146, is the most
recent example.

The specifics of the relationship
between the policyholder and the alleged
responsible party is the key to evaluating
the application of the waiver of subroga-
tion defense.  Some cases are clear cut.
For example, a contract between an owner
and a construction contractor may call
for the owner to buy builders risk insur-
ance, and the contract expressly waives
subrogation.

The express scope of the waiver may
vary from contract to contract, but at a
minimum usually includes the property
that is the subject of the contract.  Waiver
of subrogation in this instance is simply
a matter of straightforward contract con-
struction, as illustrated in Willis Realty
Associates v. Cimino Construction, 623
A.2d 1287 (Me. 1993).

Another category of cases involves
contracts that do not mention waiver of
subrogation at all, but do contain provi-
sions requiring one of the parties to pur-
chase insurance.  The Law Court in Acadia
Insurance Co. v. Buck Construction Co.,
2000 ME 154, 756 A.2d 515, held that a
contract provision requiring one party to
buy property insurance created an im-
plied waiver of subrogation which pre-
vented the insurer from seeking reim-
bursement from the contracting party re-
sponsible for the loss.  The Court rea-
soned that it makes no sense to interpret
an insurance purchase requirement in a
contract in a way that does not give some
benefit to the other contracting parties.
What would be the point in putting such
a provision in the contract if the insurance
was not also beneficial to the party who
was not obligated to buy it?  In Buck
Construction, the Court made clear that
waivers of subrogation are favored be-
cause they prevent a waste of resources
such as the purchase of multiple insur-
ance policies.  Such waivers also  mini-
mize litigation.

 In North River Ins. Co. v.  Snyder,
the Law Court took the analysis a step
further, holding that a landlord’s prop-
erty insurer could not subrogate against a
residential tenant without an express
agreement to the contrary in the written
lease.  The Snyder case was not con-
trolled by Buck Construction because the
lease in Snyder did not require the land-
lord to purchase property insurance on
the entire structure.  In short, the implied
waiver of subrogation did not spring from
a contractual requirement to buy insur-
ance, but from the relationship of the
parties standing alone.  If the landlord had
not purchased insurance, nothing would
have prevented the landlord from recov-
ering from the tenant the damages the
tenant caused.  The landlord’s voluntary
purchase of insurance, however, created

a status of implied co-insured with the
tenant, which led to an implied waiver of
subrogation.

Interestingly, the Court in Snyder
held that the implied waiver of subroga-
tion applies only if the lease agreement
between tenant and landlord expressly
states that the tenant is liable in subroga-
tion for damage to the apartment com-
plex.  Significantly, the lease in the Snyder
case provided that if the landlord suffers
any loss because of anything done by the
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Law Court restricts subrogation actions
against tenants
Landlord’s insurer may not sue tenant for fire damage

 he U.S. District Court for the
 District of Maine recently certified

this question to the Maine Law Court:
“May a residential tenant be liable in
subrogation to the insurer of a landlord
for damages paid as a result of fire, absent
an express agreement to the contrary in a
written lease?"  In North River Insurance
Co. v. Snyder, 2002 ME 146, a majority
of the Law Court answered in the nega-
tive.  In so doing, the Maine Law Court
adopted the “implied coinsured doctrine,”
now recognized by the majority of Ameri-
can states.

The case arose out of a fire at an
apartment building.  Denzil and Candice
Snyder rented an apartment, pursuant to
a written lease, at the Cortland Apart-
ment Complex in South Portland in 1998.
They also independently obtained a
“homeowners” insurance policy for cov-
erage of their personal property as well as
$300,000 in liability protection.  The
apartment owner, Cortland Associates,
was insured for fire and casualty losses
by North River Insurance Company.  The
Snyders were not listed as a named in-
sured in that contract.

In 1999, a fire at the apartment
complex caused significant damage.
North River Insurance asserted that the
Snyders’ babysitter was smoking on their
deck and caused the fire by carelessly
discarding a cigarette.  Cortland recov-
ered approximately $230,000 from their

T
insurer, and North River then filed a
subrogation action in federal court against
the tenants, charging that the Snyders’
negligence caused the fire.  The Snyders
moved for summary judgment, contend-
ing that the insurer’s subrogation claim
was barred because the Snyders were
“co-insureds” under North River’s policy
provided to Cortland.  The federal court
recommended the legal question be cer-
tified to the Law Court for definitive
resolution.

The Law Court first could not agree
on whether the matter was proper for
certification.  Two dissenting justices
found it inappropriate for the Court to
answer the question where facts relevant
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to the cause of the fire remained in dis-
pute.   The majority concluded that certi-
fication was proper, because the facts
relevant to deciding whether to adopt the
doctrine of implied coinsurer were not
disputed, and answering the question
would determine the case in at least one
alternative.

In addressing the merits of the certi-
fied question, the majority of the Court
found that the underlying rationale for
the implied coinsured doctrine was per-
suasive.  There was no express provision
in the written lease executed by Cortland
and the Snyders by which the tenant
could be held liable in a subrogation
claim.  In the typical landlord-tenant situ-
ation, both landlord and tenant have an
insurable interest in the rented premises.
However, the landlord usually purchases
fire insurance to protect the real property,
and is presumed to include the insurance
premium in the monthly rent.  Because
the tenant is effectively paying the
landlord’s insurance premium, the tenant
is considered an “implied coinsured”
under the landlord’s policy.  The doctrine
emerged as an equitable rule that re-
flected the realities of the rental market.

Previously, courts have also ob-
served that the doctrine disfavors eco-
nomic waste.  In the absence of such a
rule, there would be a strong incentive for
every tenant to carry liability insurance in
an amount necessary to compensate for
the value of the building occupied by the
tenant.  In a multi-unit dwelling, there
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tenant, the “Tenant must promptly pro-
vide full reimbursement to the Landlord.”
Apparently the majority of justices found
this not to be a sufficiently explicit state-
ment to override the implied waiver
of subrogation. Two dissenting justices
found this language unambiguous on the
question of the tenant’s responsibility
for damages.

Although several courts in other ju-
risdictions have applied the principle of
implied waiver to commercial leases, the
Law Court specifically reserved ruling on
whether the ruling in Snyder will apply in
the commercial context.

In evaluating a claim with a poten-
tial waiver of subrogation issue, consider
these general principles:

•  An express provision in the con-
tract waiving subrogation is enforceable,
and will be interpreted liberally in favor
of the waiver;

•  A contract provision obligating one
party to procure property insurance estab-
lishes an implied waiver of subrogation
for the benefit of the other party;

•  The landlord’s carrier cannot sub-
rogate against residential tenants unless
the lease expressly provides for a right
of subrogation;

•  The ruling in Snyder creates an
implied waiver of subrogation only if
insurance in fact exists and the carrier
responds to a loss;

•  If a party were obligated to pur-
chase insurance and failed to do so, that
party cannot bring a claim against the
other party to the extent there would have
been a waiver of subrogation had the
required insurance been purchased.

In leases of an entire premise to a
single tenant rather than multiple tenants,
it remains unclear to what extent the
implied waiver of subrogation applies.

The lesson here is that defense of
any claim that is in whole or in part a
subrogation matter should include a care-
ful assessment of the defense of waiver
of subrogation.  If no subrogated insurer
is involved because the claimant neglected
to obtain the coverage that the contract
required, that breach may be a defense to
the claim.


