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The problem of notice after default

under the reach and apply statute

By JaMES D. POLIQUIN

In the recent decision of
MacDowell v. MMG Insurance
Company, 2007 ME 56 (May 1, 2007),
the Law Court held that an insurer who
received first notice of a lawsuit after
default was liable for the judgment
despite not having an opportunity to
contest the issue of the insured’s liabili-
ty. This case did not involve an insur-
ance coverage issue, and therefore a
number of problems that arise in reser-
vation of rights cases were not applica-
ble.

The claimant MacDowell was
walking his bicycle along Route 100
when struck by a car driven by Corey
Burrill. Burrill was driving his then-
girlfriend’s father’s car with permission.
Counsel for MacDowell engaged in set-
tlement negotiations with MMG, the
insurer of the vehicle. MMG took the
position that there was no liability
because the claimant was in the middle
of the road, intoxicated and wearing
dark clothing. After these negotiations
failed, MacDowell commenced a civil
action against Burrill and did not notify
MMG or provide MMG with a copy of
the complaint. Burrill eventually was
served and failed to answer the com-
plaint or notify MMG. After a default
was entered, counsel for MacDowell
notified MMG of the pending civil
action and entry of default. MMG
obtained counsel to defend Burrill and
filed a motion for relief from the
default. The motion for relief was
denied because Burrill did not have
good cause for not answering the com-

plaint. Following a hearing on dam-
ages, MMG unsuccessfully appealed
the denial of the motion for relief from
default.

MacDowell then commenced a
reach and apply action against MMG.
The reach and apply statute by its lan-
guage technically requires only notice
of the accident before judgment. MMG
had notice of the accident prior to suit,
and also notice of the suit after entry of
default on liability, but not default judg-
ment. In prior cases, the Law Court
held that due process requirements pro-
tected an insurer from liability under the
reach and apply statute, regardless of its
technical applicability, if the insurer did
not have a “meaningful opportunity” to
be heard on the merits. MMG main-
tained that it had no opportunity to be
heard on the merits of the significant
liability issue, and therefore, obviously
had no “meaningful opportunity.”
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MacDowell argued that the procedural
right to file a motion for relief from
default was itself a “meaningful oppor-
tunity” regardless of whether the motion
succeeded and the default was lifted.
The Superior Court agreed with
MacDowell, and MMG appealed.

In the earlier decision of Michaud v.
Mutual Fire, Marine & Inland
Insurance Co., 505 A.2d 786 (Me.
1986), the Law Court addressed the
issue of whether an insurer could be
liable under the reach and apply statute
if it received first notification after the
entry of default on liability, but prior to
default judgment. In that case, the
insurer made no attempt to lift the
default after being placed on notice.
The Law Court held that the insurer
could be liable for the judgment under
those circumstances. MMG argued in
MacDowell that the Michaud case was
distinguishable because the insurer in
Michaud made no effort to obtain a
“meaningful opportunity” to litigate the
merits by seeking relief from default.
The Law Court in Michaud refused to







Smith v. Hawthorne: The Supreme Court continues to
struggle with the Maine Health Security Act

BY JONATHAN W. BROGAN AND JENNIFER A.W. RUSH

On June 7th, the Law Court pub-
lished its second opinion in the case
brought by James Edward and Sheryl
Smith against Catherine Hawthorne,
M.D., which can be found at Smith v.
Hawthorne, 2007 ME 72 (Smith I1). A
discussion of Smith v. Hawthorne, 2006
ME 19 (Smith 1), can be found in our
Spring 2006 newsletter. Essentially, the
plaintiffs claimed that Dr. Hawthorne
was negligent in her treatment of James
Smith. The medical malpractice preliti-
gation screening panel unanimously
found that Dr. Hawthorne had deviated
from the standard of care, but unani-
mously concluded that the deviation was
not the proximate cause of Mr. Smith’s
alleged injuries.

The parties proceeded to a trial,
which resulted in a hung jury. During the
second jury trial, the trial court followed
the direction of 24 M.R.S.A.
§ 2857(1) and admitted the panel’s find-
ing as to causation, but not as to devia-
tion from standard of care. The jury
returned a defense verdict, which the
Law Court vacated after concluding that
the trial court’s admission of one panel
finding and exclusion of the other denied
the Smiths their right to a “fair” jury trial.

In the third trial, Dr. Hawthorne
objected to the introduction of either one
of the unanimous panel findings. The
trial court admitted both of the panel’s
findings and the jury returned a verdict
for the Smiths. On appeal, Dr.
Hawthorne contended that the trial court
erred by admitting the panel’s findings
over her objection. Chief Justice Saufley
and Justices Clifford, Calkins, and Levy
agreed and vacated the judgment. The
majority reasoned that the wording of
24 M.R.S.A. § 2858(2), which states that
“[i]f the unanimous findings of the panel
as to either [negligence or causation] are
in the negative, the claimant must release
the claim . . . or be subject to the admis-
sibility of those findings,” demonstrates
that if the panel unanimously finds in

favor of the defendant on either standard
of care or causation, the defendant has
control over whether the panel’s findings
will be admitted at trial.

Extraordinarily, Smith Il produced
two concurring opinions and a dissenting
opinion. Justice Levy wrote separately
to address the dissenting opinion’s con-
tention that Smith Il is contrary to the
holding in Smith I. Justice Levy accu-
rately points out that the two opinions
addressed different sections of the Maine
Health Security Act and therefore, the
decisions are not conflicting.  Chief
Justice Saufley and Justice Clifford also
wrote a separate concurrence to express
their opinion that the prelitigation
screening process has become cumber-
some and at odds with the intentions of
the Legislature. The fact that these opin-
ions were expressed in the Court’s deci-
sion is unfortunate, considering that
Smith Il will be, for most people, the
only thing they ever read or rely on to
shape their view of the functionality of
the prelitigation screening process.

The fact is, Smith v. Hawthorne is a
rarity. For the vast majority of cases, the
prelitigation screening process operates
exactly as it should. In fact, there is no
evidence that it did not function properly
in this case. Given that the panel found
against the doctor on standard of care, for
the doctor on causation, and that the
three trials resulted in a hung jury, a ver-
dict for the defendant and then a verdict
for the plaintiff, clearly, this was not one
of the cases that either side should have
felt compelled to settle. The prelitigation
screening process only took up thirteen
months of the almost eight years that
have passed since the Smiths filed their
claim. The court process is responsible
for the other six and a half years.

The concern is that this concurrence
is going to prompt the Legislature to
change the prelitigation screening
process. Changes to the prelitigation
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screening process, if they are needed,
should only be prompted in one of two
ways. First, the Legislature might need
to make a change based on the Court’s
determination that a portion of the statute
is unconstitutional. Second, the
Legislature might undertake a change in
response to concerns raised by those who
the screening process affects —i.e., plain-
tiffs, doctors, insurance companies and
the attorneys who advocate on behalf of
them. The Legislature should not feel
forced to evaluate a legislatively-created
process based on concerns from the judi-
cial branch when those concerns are not
based on the constitutionality of the
applicable statutes. As Justice Levy
wrote in his dissent in Smith |, which was
joined by Chief Justice Saufley and
Justice Clifford, “[i]t is not within [the
Court’s] prerogative to judge the wisdom
of the statute or the public policy that
underlies it absent a violation of the
United States or Maine Constitutions.”
Smith I, 2006 ME 19, ] 53.

What is also unfortunate is the
Court’s use of the term “negligent,” both
in Smith | and Smith Il. Both opinions
are replete with references to the panel’s
determination that the doctor was “negli-
gent.” The panel, however, never deter-
mined that Dr. Hawthorne was negligent.
As Professor David Gregory of the
University of Maine Law School often
said, “negligence does not occur in the
air.” As the Court has stated many times,
negligence is comprised of four ele-
ments: duty, breach, causation, and dam-
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ments exist. 24
§ 2855(1)(A) & (B).

N.Y. 1928):

Negligence in the abstract, apart
from things related, is surely not a
tort, if indeed it is understandable at
all. Negligence is not a tort unless it
results in the commission of a wrong
. ... One who seeks redress at law
does not make out a cause of action

ages. The Legislature has asked the pre-
litigation screening panel to determine
whether three out of four of those ele-
M.R.S.A.
In this case, the
panel determined the appropriate stan-
dard of care and determined that there
was a deviation from that standard of
care. The panel unanimously concluded,
however, that there was no causation.
Thus, no negligence. As Justice Cardozo
wrote in Palsgraf v. Long Island R.R.
Co., 162 N.E. 99, 248 N.Y. 339 (Ct. App.

by showing without more that there
has been damage to his person.

Thus, it is unfortunate that the
majority, concurrences, and dissent all
imply that Dr. Hawthorne was a negli-
gent doctor. Using the term “negligent”
suggests that whenever doctors breach
the standard of care but there is no causa-
tion and thus, no recoverable injury, that
they are somehow getting away with
something and that we need to amend the
system to solve this problem. See Smith
11, 2007 ME 72, { 32 (JJ. Alexander and
Silver, dissenting) (“This case demon-
strates the difficult, costly, and time-con-
suming burdens an individual must over-
come to recover for injuries caused by
negligent doctors and why it is economi-
cally impossible to seek redress for any
but the most severe injuries caused by
medical negligence.”).

Smith Il intimates that the Court
feels that medical malpractice plaintiffs
are not getting a fair shake. The history
of jurisprudence following the passage of
the Health Security Act proves other-
wise. The system works and has been
hailed and adopted by other states.
Maine has never had the malpractice cri-
sis seen in so many other states where
doctors are leaving practice because mal-
practice premiums are so high.

It is too early to determine what the
impact of Smith 1l will be on the legisla-
tively-created medical malpractice prelit-
igation screening process. Hopefully, the
Legislature will listen to the opinions of
those who are actually involved in the
process and will not feel compelled to
make changes solely because of opinions
expressed by the Court that were not
based on the constitutionality of the
statute. O

Kudos

Judicial Evaluation Committee.

for re-nomination.

state.

attended, and Mark’s

expert witnesses.

EMILY BLOCH has been appointed by
the President of the Maine State Bar
Association to a three year term on the
This
committee is responsible for developing
a survey that evaluates trial judges in the
District and Superior Courts, for collect-
ing the response data from attorneys, for
preparing judicial evaluation reports, and
for recommending to the Board of
Governors whether judges are qualified

In May MARK LAVOIE served as a
faculty member of the Maine College of
Trial Advocacy. The three-day program
took place at the Cumberland County
Superior Court with faculty members
drawn from the Federal District Court,
the Maine Supreme Judicial Court, and
the Superior Court, together with preem-
inent trial lawyers from throughout the
Approximately fifty attorneys
presentation
focused on the cross-examination of

STEVE MORIARTY was re-elected to
a three year term on the Cumberland
Town Council.

Three new employees joined the staff of
NH&D during the month of June.
THERESA RUEL, SANDRA BRUEL
and GAIL FRASER. Theresa relocat-
ed to Maine from Dover, NH where she
was employed as a paralegal since 2004.
She has been hired as a Workers’
Compensation Case Manager.

Sandy has been employed as a legal
secretary for many years, previously
working in the claims department at
HRH Northern New England. She will
be working with Dan Cummings and
Adrian Kendall in the Commercial
Group.

Gail, having previously worked as
the Executive Assistant to the President
of Hancock Lumber, has been hired to
work in the Litigation Department with
Tom Marjerison.

JON BROGAN has been appointed by
the Maine Supreme Judicial Court to
serve a three year term on the Advisory
Committee on Rules of Evidence.

AARON BALTES and his wife Kathy
proudly announced the birth of their son,
Matthew, who was born on June 20, 2007.
Congratulations to the new parents!

ANN FREEMAN and her husband Josh
became parents for the second time with
the birth of their daughter, Elsa Ryan, on
March 1, 2007. Congratulations again!

STEVE MORIARTY participated as a
panel member at the Maine Human
Resources Convention in May focusing
upon developments in workers’ compen-
sation litigation over the previous year.

STEPHEN HESSERT moderated and
presented at a national teleseminar spon-
sored by the American Law Firm
Association on Medicare Secondary
Payer Issues on June 20, 2007.
Approximately 200 listeners attended and
three Medicare Health Specialists were on
the panel. The teleseminar was a first for
the ALFA Workers' Compensation
Practice Group, which Steve chairs.
Steve also presented on the same topic to
the Maine Council of Self Insurers at their
Annual Meeting on June 28. [
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Two recent Law Court decisions

By DaviD P. VERY

Prejudgment interest

Is an insurer that settles for the pol-
icy limits of a liability policy obligated
under the terms of the policy to pay pre-
judgment interest beyond that limit?
That question was addressed by the Law
Court in State Farm Fire and Casualty
Company v. Haley, 2007 ME 42 (March
2,2007).

Hazel Stygles, a State Farm
insured, ran a stop sign and struck a
vehicle operated by Angela Haley. Ms.
Haley suffered serious long-term
injuries. Ms. Haley filed suit against
Ms. Stygles and State Farm reached a
policy limits settlement of $100,000
before judgment. The settlement agree-
ment left open the question as to
whether State Farm was responsible for
prejudgment interest and costs in excess
of the policy limit. It was agreed that
State Farm would file a declaratory
judgment action to determine whether
prejudgment interest and costs should
be awarded.

In the subsequent declaratory judg-
ment action, the Superior Court held
that State Farm was not responsible for
prejudgment interest. The pertinent
policy provision stated that State Farm
agreed, in addition to the limits of liabil-
ity, to pay "interest on damages owed by
the insured due to a judgment and
accruing before the judgment, where
owed by law, and until we pay, offer or
deposit in court the amount due under
this coverage, but only on that part of
the judgment we pay."

The Law Court held that the plain
language of the policy provision clearly
dictates that State Farm pay interest
only in the instance of a judgment. The
Law Court held that a settlement is not
a judgment and, thus, State Farm is not
obliged to pay prejudgment interest in
excess of its policy limit.

Justice Dana, in one of his last deci-
sions before his retirement, dissented.
Justice Dana reasoned that in settling

for the full value of the policy limits,
State Farm must remit to the Plaintiff
the same exposure under the policy in
order to fulfill its duty under the law to
protect its insured, despite the absence
of a judgment.

Conflict of interest for successive
representation

Under the Maine Bar Rules, an
attorney may not commence representa-
tion adverse to a former client without
that client's informed written consent if
such new representation is substantially
related to the subject matter of the for-
mer representation or may involve the
use of confidential information obtained
through such former representation. In
Hurley v. Hurley, 2007 ME 65 (May 22,
2007), the Law Court expounded on
what may constitute confidential infor-
mation.

Nadine Hurley retained Attorney C.
H. Spurling to represent her in a person-
al injury lawsuit as a result of an auto-
mobile accident. During the course of
the litigation, which lasted over two
years, discovery included interrogato-
ries and a deposition of Nadine. The
case settled prior to trial.

Over four years later, Nadine's hus-
band, John, retained Spurling to repre-
sent him in the Hurleys' divorce action.
Nadine filed a motion to remove
Spurling as counsel for her husband due
to a conflict of interest. The Superior
Court agreed that Attorney Spurling had
a conflict of interest and the issue was
appealed to the Law Court.

The Law Court first held that confi-
dential information gained by Attorney
Spurling concerning Nadine's health,
work history, and injury history could
be used to leverage greater parental
rights and responsibilities in favor of
John, and thus supported the disqualifi-
cation of Attorney Spurling.

Of greater interest, the Law Court
also held that in addition to the factual
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information Attorney Spurling acquired
about Nadine's health and earning histo-
ry during the course of the personal
injury representation, he also acquired
information about the way in which
Nadine handled the litigation process.
The Court noted that an attorney repre-
senting a client in a personal injury
action involving significant representa-
tion would learn confidential informa-
tion about the way in which his or her
client handles the stress of litigation.
An attorney could observe the client's
ability to testify under oath, his or her
reactions to her adversary, his or her
patience with the protracted process, his
or her ability to accept compromise, his
or her ability to handle stress, and the
way in which he or she relates to an
attorney. The Court held that knowl-
edge of these strengths and weaknesses
in these areas would be detrimental to
the former client's interests in another
litigation. Thus, the Court held that this
information is indeed confidential and
would be grounds to disqualify an attor-
ney from successive representation.

Therefore, under this decision, if an
attorney gains knowledge as to how a
former client handles contested litiga-
tion, that attorney may not be able to
represent a party adverse to the interest
of his former client, even if the second
matter is totally unrelated, without the
informed written consent of the former
client. O
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Extension of Benefits for Partial

The duration of entitlement to ben-
efits for partial incapacity was extended
to 364 weeks effective January 1, 2000,
but in the years since the Board has not
extended the period based upon appro-
priate actuarial and statistical data.
However, the Board’s actuary, Jeffrey P.
Kadison of Practical Actuarial
Solutions, has recently recommended

an additional 52 week extension to 416
weeks. Section 213 provides that enti-
tlement may be extended in increments
of 52 weeks if statistical data demon-
strates that Maine’s claim frequency is
lower than the national average. Mr.
Kadison concluded that recent data sup-
ports an additional extension.

At its meeting of June 12, 2006, the
Board voted unanimously to send the

issue forward for public comment. It is
understood that the Board will draft a
rule (presumably an amendment to cur-
rent Ch. 2, §2 of the WCB Rules) extend-
ing the period of entitlement effective
January 1, 2006. The rule-approval
process is likely to take several months,
and will require extensive public involve-
ment. [

Kendall appointed honorary consul to Maine and
New Hampshire by Federal Republic of Germany

Adrian Kendall's appointment the first in New England

Horst Kohler, the President of the
Federal Republic of Germany has
appointed Adrian P. Kendall as
Honorary Consul to Maine and New
Hampshire. The appointment ceremony
took place at The Cumberland Club in
Portland at 4 pm on May 30, 2007. This
appointment is an important step that
recognizes the increasing strength of the
economic and cultural ties between this
European nation and northern New
England. Kendall is the first to hold this
office in the entire New England region.

Kendall was first appointed as
Vertrauensanwalt (trusted counsel) by
the German Consulate General in
Boston in 2000. As Honorary Consul,
Kendall will focus his efforts on the
continued enhancement of economic,
academic, cultural and political rela-
tions between Germany and the two
New England states of Maine and New
Hampshire. He also will perform tradi-
tional consular functions, such as pro-
viding consular protection and assis-
tance to German citizens and business-
es.

Kendall is no stranger to the inter-
national scene. He served as special
advisor to Governor Baldacci on the
2004 Maine Gubernatorial Trade
Mission to Germany and Northern Italy.
In 2005, he was invited to brief
Governor Lynch and other participants
of the New Hampshire Trade Mission to
Germany and the Czech Republic. He

Paul F. Driscoll, Daniel L. Cummings, Dr. Wolfgang Vorwerk, Adrian P. Kendall, Stephen Hessert

assisted the International Trade Centers
of both states with respect to those trade
missions, and is regularly consulted on
German and European economic and
trade matters.

Kendall, a former director of the
World Affairs Council of Maine, fre-
quently speaks at area high schools on
the importance of foreign languages in
career options for youth. NH&D also
sponsors a prize for the Maine German
Student of the Year, which is awarded
annually at the Blaine House. Kendall
and NH&D have also hosted numerous
visits to Maine and New Hampshire by
German Consul General Dr. Wolfgang
Vorwerk, a frequent visitor to northern
New England.

With over 82 million inhabitants,
Germany is Europe’s largest single mar-
ket. Germany is an important market
for businesses in the New England
region and German-owned businesses

employ thousands of workers in Maine
and New Hampshire. Bordered by 9
countries and with excellent transport
and communication infrastructure,
Germany’s unique location between
Western and Eastern Europe make it a
perfect choice for any company seeking
to establish a trading, service or manu-
facturing location in Europe.

Kendall lives in Cumberland, Maine
with his wife Rebecca and their sons
George and Kurt. He earned his juris
doctor degree cum laude from the
University of Maine School of Law in
1992, and graduated from the University
of Pennsylvania in 1989. Since joining
NH&D in 1997, he has worked with the
firm’s Commercial Law and Practice
Group, and regularly advises Maine
companies on doing business overseas,
and also is active in assisting foreign
nationals in the purchase and develop-
ment of businesses in the U.S. O
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Workers’ compensation — Law Court decisions
and Board developments

By STEPHEN W. MORIARTY

Apportionment

The Law Court determined
many years ago in Johnson v. S. D.
Warren, 432 A.2d 431 (Me. 1981) that
in a multi-injury case, an employee’s
entitlement to incapacity benefits is
based upon the average weekly wage in
effect at the time of the most recent
injury. The employer responsible for
that injury must pay all benefits owed to
the employee based upon its average
weekly wage, but is subrogated to the
employee’s rights against earlier
responsible employers or carriers. An
earlier employer may be required to
reimburse the more recent employer
based upon the average weekly wage in
effect at the time of the earlier injury.
These mutual obligations have become
standard features of workers’ compen-
sation apportionment practice, but in a
new decision the Law Court has added
an unexpected twist to the equation.

In Trottier v. Thomas Messer
Builders, 2007 ME 64 (May 22, 2007),
the employee initially injured his back
in 1991 at a time when his average
weekly wage was $259.53. Later, while
working for a different employer in
2002, he injured his knee at a time when
his average earnings were $543.72 per
week. The two injuries combined to
produce incapacity, and the presiding
Hearing Officer found as a fact that the
initial injury was 80% responsible, and
the second injury was 20% responsible.
The claimant was laid off by the second
employer for reasons unrelated to the
injuries, and was out of work complete-
ly for two months. He then found a new
position with a third employer, and
earned $467.36 per week thereafter.

The Hearing Officer ordered pay-
ment of benefits for partial at a 100%
rate during the two months that the
claimant was out of work completely, as
well as ongoing benefits for partial
based upon a differential between the
second average weekly wage and the

employee’s current earnings with the
third employer. The 2002 employer was
initially responsible for payment of all
benefits, and the initial employer was
ordered to reimburse the second based
upon its 80% proportionate share of
responsibility for the incapacity.

The first employer challenged the
Hearing Officer’s decision and argued
that it had no reimbursement obligation
because the employee’s earning capaci-
ty at the time of the second injury had
exceeded the 1991 average weekly
wage. After analyzing the basic con-
cepts of apportionment liability, the
Court ruled that the Hearing Officer
erroneously failed to calculate the first
employer’s responsibility with reference
to its own average weekly wage. Noting
that the second employer’s rights
against the first employer were no
greater than the employee’s own, the
Court ruled that the first employer had
no obligation to reimburse the second
because the employee’s current earning
capacity ($467.36) exceeded the aver-
age weekly wage at the time of the ini-
tial injury ($259.53). Accordingly, the
second employer was exclusively
responsible for payment of all benefits,
notwithstanding the fact that its injury
was only 20% responsible for the over-
all incapacity.

Therefore, according to the Court,
an earlier employer is not responsible
for payment of any portion of incapaci-
ty benefits if the claimant’s average
weekly wage and earning capacity have
surpassed the prior level by the time of
a subsequent occupational injury.
However, there is nothing in Trottier
that suggests that the first employer’s
responsibility for payment of medical
expenses can be avoided. In other
words, if the dispute had focused upon
payment of medical expenses, as
opposed to disability benefits, it is like-
ly that the first employer would have
been found responsible for its 80%
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share, as liability for payment of med-
ical expenses is not linked to the aver-
age weekly wage.

In a different portion of the opinion,
the Court noted that there had been a
subsequent non-occupational injury to
the back in 2001 and that in a 2003 con-
sent decree it had been agreed that a
resulting closed period of incapacity in
2001 had been causally related to the
initial 1991 injury. The first employer
argued on appeal that it should not be
bound by the terms of the consent
decree, and that it could challenge any
subsequent incapacity resulting from
the 2001 non-occupational injury. The
Hearing Officer found that the first
employer was bound by the terms of the
consent decree, and the Court affirmed
on appeal. Last year the Court had held
in Hoglund v. Aaskov Plumbing &
Heating, 2006 ME 42, 895 A.2d 323
that the parties were bound by any terms
or agreements reflected in a written
record of mediation. Applying Hoglund
to the facts of the present case, the Court
held that the Hearing Officer committed
no error in ruling that the consent decree
precluded the first employer from dis-
claiming any liability for the non-occu-
pational back injury. Both Trottier and
Hoglund remind employers and carriers
that the terms of records of mediation
and of consent decrees have binding
legal effect and that great care must be
taken in the drafting of the language
which defines an employer’s obliga-
tions.
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