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Unfair Claims Settlement PracticesAct —
new amendment may be costly to insurers

By CHRisTOPHER C. TAINTOR

O nMarch 25, 1998, Governor King
signed a bill amending Section
2436-A of theMainelnsurance Code, the
“Unfair ClaimsSettlement PracticesAct”
(UCSPA). Althoughtheamendment ap-
pears minor, it could potentialy have an
enormousimpact oninsurersdoing busi-
nessin Maine.

Maine historically has had both
statutory and common law that is rela
tively favorable to the insurance indus-
try. In Marquisv. Farm Family Mutual
Ins. Co., 628 A.2d 652 (Me. 1993), the
Law Court held that although every con-
tract, including every insurance contract,
contains an implied covenant of good
faith, thereisnotortliability for breach of
the covenant. The Court observed that
“traditional remedies for breach of con-
tract are available to the insured in the
event an insurer breachesits contractual
duty to act in good faith,” and that “the
Legidature has provided the additional
remediesset forthinthe L ate Payment of
Claims Statute. . . and the Unfair Claims
Practices statute, . . . both of which pro-
vide for statutory interest and attorney’s
fees in certain instances for improper
actions of an insurer.” The Court rea-
soned, “alowing, in addition, an inde-
pendent tort action[for breach of theduty
of good faith] might well thwart the
Legidature's intent to craft a compre-
hensive insurance code, and could sub-
jectinsurance companiesto multipleand
inconsistent liability.” The Court chose
tolimit aninsured’ sremediesfor breach

of duty to the traditional remedies for
breach of contract, and the additional
statutory remedies provided intheinsur-
ance code.

Because Maine’'s Unfair Claims
Settlement PracticesAct historically has
prohibited only afew narrow categories
of insurer misconduct - such as “know-
ingly misrepresenting . . . pertinent facts
and policy provisions relating to cover-
age,” and “threatening to appeal from an
arbitration award” to force an insured to
accept alower settlement - the effect of
Marquiswasto limit significantly insur-
ers exposurefor extra-contractual dam-
ages. However, the amendment to the
Act, effective June 30, 1998, opensup a
field of potential litigation against insur-
ersby imposing new obligationsin settle-
ment negotiation. It doessointermsso
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vague as to ensure that the statute will
require judicial elaboration on a case-
by-case basis.

Thenew Section2436-A(1)(E) pro-
vides that a person may bring a civil
action against his own insurer, and re-
cover genera damages, together with
attorney’ sfees, costs, andinterest, if the
insurer hasfailed, “without just cause,”
to effect a“prompt, fair and equitable
settlement of claimssubmittedinwhich
liability has become reasonably clear.”
For purposes of the statute, an insurer
acts“without just cause” if it refusesto
settle claims“without areasonable ba
sis to contest liahility, the amount of
any damages or the extent of any inju-
ries claimed.”

The most important limit on obli-
gations the new statute creates is that
only thoseinjured by their own insurer
are alowed to sue. The origina hill,
which had the support of the Maine
Trial LawyersAssociation, would have
allowed suits by third-party tort claim-
antsdissatisfied with the settlement of -
fersthey havereceived. Asenacted, the
bill createsacause of actionin favor of
persons insured under first-party cov-
erages(property, businessinterruption,
disability, UM, etc.) who contend their
carriers have not acted in good faith
during the settlement process. Itwould
also, it seems, apply to personsinsured
under al forms of liability coverage.
Assuming it does, itisnot clear to what
extent the statute will expand the scope
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of insurers’ settlement obligations. Typi-
cally, liability policies give insurers the
right to control settlement with third par-
ties, and courts have generally respected
that contractual right, only requiring in-
surers to exercise good faith to avoid
exposing insuredsto liability in excess of
policy limits. Theamended statute seems
to go well beyond the common law by
requiring insurers to settle third-party
claims against their insureds whenever
“liability has become reasonably clear,”
evenif thereisnoreal risk of exposing an
insured to personal ligbility.

The amendment also raises defini-
tional questions and practical problems.
One iswhether insurers will be required
simply to respond “promptly” to settle-
ment demands, or whether they can be
held liable for failing to actively initiate
settlement negotiationsonce* liability has
become reasonably clear.” Asabsurd as
the latter interpretation might seem, it
was advanced by the plaintiff, a UM
clamant, in Forcucci v. United Sates
Fidelity and Guaranty Co., 817 F.Supp.
195 (D. Mass. 1993). Whilethecourtin
that case rejected the argument that an
insurer has a duty to come forward with
an offer beforeit even recelvesademand
for settlement, insurers can expect that
thesameargumentwill bemadeinMaine.

Another difficult question is how an
insurer ought to respond to an exorbitant,
or even outrageous, demand for settle-
ment. In acase arising under a compa-
rableM assachusettsstatute, afederal court

foundaninsurer guilty of anunfair clams
settlement practice when it declined to
respond at all to an initial demand in
excess of one million dollars, and then
responded to adlightly lower ($990,000)
demand with an offer of $25,500, on a
claimthat ultimately settled for $84,000.
Bradleyv. United SatesFidelity& Guar-
anty Co., 819 F.Supp. 101 (D. Mass.
1993). It made no differenceto the court
that the plaintiff’s demands were outra-
geously excessive, or that the insurer’s
offer wasmuch closer to thereal “value”
of the case, as determined by the settle-
ment. Without question, the argument
will be advanced that, under the new
section of the Maine UCSPA, insurers
arelikewiseobligatedtorespondtowildly
exaggerated, evenfraudulent, claimswith
“fair” and “equitable’ offers of settle-
ment.

Most fundamentally, theamendment
to the Maine Insurance Code raises ex-
tremely difficult interpretive questions:
whenisliability “reasonably clear,” and
what sort of settlement offeris“fair” and
“equitable’? With respect to the first
guestion, lawyers and insurance profes-
sionals alike understand that the process
of determining whether liability is*“rea-
sonably clear” is often complicated. In
an uninsured motorist case, for example,
or inasuspiciousfireloss, it can be hard
to evaluate “liability” in the abstract,
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without having information that may be
lacking in the early stages of the claims
process. Claimsprofessional softenmust
speculate about how favorable an im-
pression the parties or their witnesses
(including expert witnesses) arelikely to
make on a jury, what evidence will be
available and admissible, and what other
information might turn up that would
tend to discredit a claimant’s version of
events. The same uncertainty pervades
the claims professional’s efforts to
evaluate what a “fair” and “equitable”’
settlement might be. Factorsbearing on
the damages equation may include evi-
dence - often unavailable until the claim
is litigated - about pre-existing medical
and psychological impairments, about
the stability or security of the claimant’s
employment status, and about the cred-
ibility of an injured party’s claims for
pain and suffering or emotional distress.

None of thiswill come asa surprise
to claims professionals, who aready
evaluate complex factual scenarios and
try to predict the values that judges and
jurieswill attachtothem. Whatisnewis
that claims professionals “predictions’
will now take on added significance.
Whenever ajury returnsaverdict for the
insured on a first-party claim substan-
tially in excess of the amount the insurer
offered in settlement, the insured will be
able to claim that the UCSPA has been
violated, and that he/she should recover
attorney’s fees, 18% annual interest on
the claim, and possibly other damages.
Settlement negotiations are likely to be
tinged by threats of statutory liability,
and the files of insurance claims profes-
sionals (and, perhaps, their lawyers) will
be exposed to scrutiny in cases litigated
under the statute.

The Maine Legidlature plainly in-
tended to enact a law that would make
insurersmoreresponsivetoinsuredswho
have sustained losses. Whileitishardto
quarrel withthat objective, themeansthe
Legidature choseto achieveit arelikely
to be confusing, burdensome, and costly
to insurers doing businessin Maine. [
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Employment discrimination trial ends
with jury awardln?
five-and-a-half million dollars

Jurors |ess receptive to personal injury
claims and more responsive to importance of work

n important trial this spring in

Maine Federal District Court in-
volving employment discrimination
ended with astunning jury award to the
plaintiff of $5,500,000.

NH& D attorneys TheodoreKirchner
and Anne Carney represented the plain-
tiff in Coffin v. Runyon, CEO of the U.S.
Postal Service. Thelate Judy Coffinwas
an engineer with the Postal Servicewho,
her estate claimed, was discriminated
against in her employment based on her
gender. The Postal Service had reas-
signed her from a management position
to alower rank position asaresult of the
discrimination. For thirteen monthsJudy
Coffintried to return to her management
position, and not succeeding, committed
suicide at the age of 45.

The Postal Service claimed that Ms.
Coffin was not the victim of discrimina-
tion, that her suicide was not causaly
related to the discrimination, and that her
discrimination claim had been settled at
theadministrativelevel priortoher death.
Ms. Coffindid haveaclaim pendingwith
theEqual Employment Officeof theU.S.
Postal Service in which she was repre-
sented by another attorney.

THEODORE KIRCHNI.EF{

Difficult evidentiary issues at the
seven-day trial arosefromthefactthatthe
critical witnesswasdeceased. Theestate
had to prove what happened to Ms. Cof-
fin and how she reacted to those events
primarily throughhostilewitnesses. Many
of the plaintiff’s statements made to co-
workers, friends, and family were not
admissibleat trial becausethey werehear-
say. Ultimately, the estate was able to
prove that Ms. Coffin was the victim of
gender discrimination, that the discrimi-
nation was intentional, that the suicide
was the direct result of the discrimina-
tion, and that the U.S. Postal Service had
acted maliciously toward her through its
employees.

Thejury awarded five hundred thou-
sand dollars in compensatory damages
and five million dollarsin punitive dam-
ages. By stipulation between the parties,
itwasagreedthat judgment would beal so
enteredfor approximately $147,000, rep-
resenting lost wagestothedateof verdict,
plus medical and funeral hills.

Because of federal statutory capson
recoverable damages, the court had to
address this and other issues following
thejury’ sverdict. Thecourt’sfinal judg-
ment entered June 1 reduced the $5.5
million to the $300,000 maximum al-
lowed by law, awarded $161,000 of lost
wages prior to judgment (the amount to
which $147,000 had been increased be-
tween the date of verdict and date of
judgment), and awarded the plaintiff an
additional $880,000 in damages, plus at-
torneys fees, pre- and post-judgment
interest and costs.

Thejury verdict in Coffin v. Runyon
servesto emphasizeashiftinresponsive-
ness among jurors to claims involving
interference with one’s employment.

ANNE CARNEY

Whilejurors seem to belessreceptive to
personal injury claimsgenerally, they are
willing to award sizable verdicts, under
appropriate circumstances, for employ-
ment discrimination. At NH& D wehave
observed this phenomenon on a number
of occasions. Jurors seem to redlize the
importance of employment in one'slife,
and are willing to express that impor-
tance with large verdicts against busi-
nesses or persons who interfere with the
rights of their employees. [J

Norman Hanson

& DeTroy

website avallable in
mid-August

More information will be available
faster to clients and friends of the
firm by using our new website at
www.nhdlaw.com. The service will
be in place by the middle of August and
will offer an archive of past newsletters,
direct e-mail to NH& D attorneys, and a
range of other useful resources. [

NORMAN, HANSON & DETROY NEWSLETTER/ SUMMER 1998




BrigfgKudos

TOM MARJERISON returned in June
from a highly unusua leave of absence
spent a The Hague, Netherlands. The
American Bar Association selected Tom
toserveasal egal Specidist tothe Office
of the Prosecutor to aid the International
Crimind Tribunal for the former Y ugo-
davia TheU.S. Government, the ABA,
andthe Coalitionfor International Justice
assembled a team of attorneys charged
with reviewing the records of suspected
war criminalsin BosniaHerzegovina.

EMILY BLOCH enjoyed alively spring
of professional activities. sheco-chaired
the conference “Law, Feminism and the
21st Century” sponsored by the Maine
State Bar Association and the University
of Maine School of Law. Theconference
featured nine legal scholars from New
Y ork and New England. Emily alsoorge-
nized and co-chairedtheMaineCivil Lib-
erty Union Foundation’ sceremony of the
JusticeL ouisSkolnik Award. Theaward,
for outstanding contributionsto civil lib-
erties in Maine, was given to Portland
attorney Patricia Peard.

Nooneat NH& D isemployingapublic-
ity guru, but attorneysCHRISTAINTOR
andDAVEVERY werebothfeaturedon
the front page of the Maine Lawyers
Review in late April. Chris and David
had represented winning parties in two
unusual appeals before the Maine Su-
preme Judicia Court.

ANNE JORDAN has been elected to the
Board of Directorsof theCamp FireBoys
and Girls Hitinowa Council.

STEVE MORIARTY has joined the
Board of Editors of Maine Business and
Employment Law, a publication for em-
ployersand the human resource commu-
nity issued by Northern New England
Law Publishers, Inc.

Norman, Hanson & DeTroy has joined
eleven other Portland law firms pledging
over $330,000to pay for two publicinter-
est attorneys to practice family law for
low-incomefamilies. Chief JusticeDaniel
Wathen announced the establishment of
the Frank M. Coffin Fellowship for Fam-
ily Law on May 1<t. Judge Coffin, senior
judge on the U.S. District Court, wasin-
strumental in bringing the law firms to-
gether to fund the program, but did not
know it would bear his name.

As Chair of the Workers Compensation
Section of the Maine State Bar Associa-
tion, STEVEHESSERT organizedasemi-
nar on workers compensation litigation
held in late April in Augusta. BOB
BOWER led the audience through the
Rules and Regulations governing Section
312 independent medical exams, and
STEVE MORIARTY presented a sum-
mary of recent Law Court decisions af-
fecting workers' comp practice. Claims
people, atorneys, and members of the
Workers' Compensation Board attended.

STEVE MORIARTY was re-dlected in
Junetothe Cumberland Town Council for
afourth time.

This spring JOHN WALLACH and his
wife Aurdie visited Buenos Aires, the
world capital of tango, whereheadvanced
his not inconsiderable skills in the art of
the tango. They adso ventured into the
Iguazo Falls on the border of Brazil and
Argentina.

Automobileinsurershave reason to smile
about a new hill that becomes law in
August that stiffens driving requirements
for young teenagers. Driver education
will be mandatory for 16- and 17-year
olds, road testswill be more challenging,
and teens must certify they’ve driven at
least 35 hourswith alicensed driver 20 or
older. Penalties for driving under the
influence have been toughened. The
Bureau of Motor Vehicleshasa solength-
enedrequired hoursof driver’ sedfromsix
to 10.

While Norman, Hanson & DeTroy is
moving toward its twenty-third year of
service to our clients, some members of
our loyal support staff are creating acon-
tinuity unusual in private law firms.
PATTE O'DONNELL is wdl into her
18th year overseeing the critical business
aspectsof billing; legd assstantMAGGIE
DEGRISHE has been keeping workers
compensation cases up to snuff for 15
years; TedKircher’ sadministrativeassis-
tant SUE POLLARD is dso a 14-year
member; and SteveHessert’ sadministra-
tive assistant DEANNA PIKE has con-
tributed 13 years of lega experience.

BOB BOWER, who specidizes in em-
ployment/labor law and workers com-
pensation, led off a one-day seminar in
Portland on workers compensation in
June, updating the new case law, legida
tion and regulationsin Maine. Attendees
included claims representatives, rehabili-
tation speciaists, and human resourcedi-
rectors.

ROD ROVZAR served as parliamentar-
ian onceagain at the 59th annual meeting
of the Maine Credit Union League in
Augustain mid-May. Thiswasthe 19th
year Rod has served the League in this
capacity. Rod aso led two al-day semi-
narsin June for credit unions which dis-
cussed ownership, account contracts, pro-
bate matters, trusts, and other manage-
ment concerns.

DAN CUMMINGS served as co-faculty
member for aJune seminar on “Comply-
ing with the Fair Debt Collection Prac-
ticesAct,” sponsoredby theNational Busi-
ness Indtitute.

Lawyers practicing real estate in Maine
atended a June seminar led by PAUL
DRISCOLL who offered an in-depth,
detailed look at red estate transactions
and some of itsunusual problems. It was
sponsored by the Maine State Bar Asso-
ciation. []
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Threesgnificant Law Court decisons

By Davip P. VERY

Liability for an attractive nuisance

In Collomy v. School Administra-
tiveDistrict No. 55, 1998 ME 79 (April
22, 1998), the Law Court addressed a
landowner’s liability to a trespassing
child. Onawarm Saturday morningin
early June, Trevor Carter, a twelve-
year-old boy, and his twelve-year-old
friend were dropped off at the Baldwin
Elementary School playground by his
friend sfather. Trevor believed he had
alLittle League game at the school that
morning, but discovered later that the
gamewasat adifferent school. No one
else wason the playground, and after a
while, the boys became curious and
entered acinder block shed ontheplay-
ground which housed an emergency
generator.

The shed had been vandalized in
the past and had been broken into on
prior occasions. Trevor testified that
the door was unlocked and gjar. His
friend found a can of duplicating fluid
and took it outside, then poured some
fluid on the ground and set fire to it.
When the fire was out, Trevor went
back into the building because it was
cooler. Hisfriend then took more du-
plicating fluid and this time half-filled
the cinder block step in the doorway
and tried to ignite it. Trevor told his
friend not todo it and that hewas going
to get out of the building. As Trevor
started to leave, his friend threw an-
other match into the block, the fluid
ignited, flashed back, and ignited
Trevor’s clothes, causing severe burns
to his lower extremities.

Trevor’s mother filed a complaint
against the school district, alleging that
the school district stored highly flam-
mabl e substances in anegligently con-
structed, operated or maintained stor-
age shed onthe playground. The Supe-
rior Court granted summary judgment
in favor of the school district, and the
plaintiff appealed.

The Law Court first addressed the
issue of whether Trevor was a tres-
passer. Theschool district agreed that
Trevor was not a trespasser on the
playground because children often
played on the playground and fields
when school wasnot in session. Plain-
tiff argued that the door of the building
was open, that there were no signs
prohibiting entranceinto the shed, and
that no teacher had ever told Trevor
not to enter the shed. Plaintiff also
argued that the shed wasin the middle
of the playground and that there were
no clear linesastowhat children could
and could not do.

TheLaw Court disagreed and held
that the shed did have a different use
from the playground equipment. The
Court stated that while the school dis-
trictdid givechildrenreasontobelieve
that they were permitted to play onthe
playground equipment when school
was not in session, the plaintiff intro-
duced no evidence that the district al-
lowed thechildrento play inthebuild-
ing whether school was in session or
not. The Court declared, “Where one
enters a part of premises reserved for
theuse of the occupant anditsemploy-
ees, and to which there was no express
or implied invitation to go, there can
be no recovery for resulting injury,
even though oneis an invitee to other
parts of the premises.” Therefore, the
Law Court upheldthe Superior Court’s
finding that Trevor was a trespasser
when he entered the shed.

Theplaintiff then argued that even
if Trevor was a trespasser, the school
district owed him a duty under the
attractive nuisance doctrine. The Law
Court haspreviously adopted thisdefi-
nition of the attractive nuisance doc-
trine:

A possessor of land is subject to
liability for physical harm to chil-
dren trespassing thereon caused by
an artificial condition upontheland

if (a) the place where the condition
exists is one upon which the pos-
sessor knows or has reason to know
that children are likely to trespass,
and (b) the condition isone of which
the possessor knows or hasreasonto
know inwhich herealizes or should
realizewill involve an unreasonable
risk of death or serious bodily harm
tosuch children, and (c) thechildren
because of their youth do not dis-
cover the condition or realize the
risk involved in intermeddling with
it or in coming within the area made
dangerousby it, and (d) the utility to
the possessor of maintaining the con-
dition and the burden of eliminating
the danger are slight as compared
with the risk to children involved,
and (e) the possessor fails to exer-
cisereasonable careto eliminate the
danger or otherwise to protect the
children.

The Collomy case focused on the
third element of the doctrine, whether
Trevor appreciated the risk. Plaintiff
argued that when Trevor initially en-
tered the shed, he did not know it was
dangerous. The Law Court agreed that
there was an issue of fact asto whether
Trevor appreciated any risk when he
first entered the building. The Law
Court noted, however, that Trevor’s
understanding when he first entered
was not material because he was not
injured then. The determinant period
for appreciating the risk was when
Trevor chose to enter the building for
the second time, becausethat waswhen
the accident occurred.

The Court found that before en-
tering the building again, Trevor had
knowledge that there were flammable
materials in it and that his friend had
already ignited the materialsonce. He
alsoadmittedthat it wasnot asafeplace
to be and that he knew fire could seri-
ously burn him. The Court observed
that Trevor had seentheeffectsof flam-
mable fluids when his friend lit the
match the first time and Trevor had
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admitted he understood it was danger-
ous and that someone could get hurt.
The evidence, the Court found, un-
equivocally revealed that Trevor ap-
preciated the dangers before re-enter-
ing the building. Although Trevor
clearly did not anticipate that hisfriend
would throw a match onto the fluid
when he was trying to leave, the Court
stated that he did know the fluid wasin
the building, that hisfriend would play
with the fluid, that the fluid was flam-
mable, and that the flammable fluid
could hurt or burn him. TheLaw Court
held as a matter of law that Trevor
realizedtherisk of enteringtheshedthe
second time.

Finally, plaintiff argued that even
if Trevor was atrespasser and was not
within the attractive nuisance doctrine,
the school still owed him a duty to
refrainfromwanton, willful or reckless
acts of negligence. The Court found
that the school district was not liable
despite thefact that the district had left
highly flammable materials in an un-
locked, cinder block building on the
playground with knowledge that chil-
dren had and wouldlikely trespass, and
had failed to remove the flammable
fluid or failed to post warning signs on
the property.

In the Collomy decision, the Law
Court has reiterated that a landowner
does not have a duty to “child proof”
his premises, even if he is aware that
children are trespassing and meddling
with dangerous materials.

David Very represented the defen-
dant school district in this suit.

M alicious prosecution claims

A question that often comes to the
mind of an insurance adjuster iswhether
itispossible, givenafrivolouslawsuit, to
file a counterclaim or action against a
plaintiff for malicious prosecution. In
Pepperell Trust Company v. Mountain
Heir Financial Corp., 1998 ME. 46
(March5, 1998), the Law Court set forth
the elements and procedure of a mali-
cious prosecution claim.

The Court stated that the tort of
wrongful use of civil proceedings, or
maliciousprosecution, existswhere (1)
oneinitiates, continues, or procurescivil
proceedings without probable cause,
(2) with a primary purpose other than
that of securing the proper adjudication
of the claim upon which the proceed-
ings are based, and (3) the proceedings
have terminated in favor of the person
against whom they are brought. The
court hasstated that the groundl essness
of a suit may in many instances be so
obvious and palpable, that the exist-
ence of malice may beinferred fromit.
The Court has also noted that malice
may properly be inferred from gross
and culpable negligence in failing to
make suitable and reasonableinquiries
before instituting suit.

The Court reiterated that an essen-
tial element in a claim for malicious
prosecution must be afavorable termi-
nation for the plaintiff in the offending
suit. An action is ended when it's
adjudicated in favor of the plaintiff, or
iswithheld or dismissed. However, the
Court specifically held that aclaim for
malicious prosecution or wrongful use
of civil proceedings cannot be brought
asacounterclaimto the offending law-
suit in which the defendant argues that
conclusion in its favor is alikely out-
come. Also, amalicious claim cannot
bebrought until thepossibility of change
in the outcome of the offending action
hasbeen eliminated by exhausting post-
trial or appellate remedies.

One can only bring a malicious
prosecution action after the offending
lawsuit has fully concluded in favor of
the original defendant, including the
right to post-trial process or appeal.

Party not permitted to submit
contradictory affidavit to defeat
summary judgment motion

In Zip Lube, Inc. v. Coastal Sav-
ingsBank, 1998 ME 81 (April 23,1998),
the plaintiff submitted an affidavit that
wasin direct contradiction to hisdepo-
sition testimony in opposition to
defendant’ smotion for summary judg-
ment. The Superior Court refused to
consider the affidavit to the extent it
conflictedwith hisdepositiontestimony
and granted judgment in favor of the
defendant.

On appedl, the plaintiff argued that
his conflicting testimony is a matter
best |eft to the factfinder to determine
his credibility at trial. The Law Court
disagreed and adopted, for thefirst time,
the rule that a party will not be permit-
ted to create an issue of material factin
order to defeat a summary judgment
motion simply by submitting an affida-
vit disputing hisown prior sworn testi-
mony. ThelLaw Court stated that when
an interested witness has given clear
answers to unambiguous questions, he
cannot create aconflict and resist sum-
mary judgment with an affidavit that is
clearly contradictory. The Court did
notethat such an affidavit may be prop-
erly considered only if the party pro-
videsthetrial court with a satisfactory
explanation of why the testimony is
changed. [
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Workers compensation - Law Court decisions

By StepHEN W. MORIARTY

Inflation adjustments

Atthetimeof theemployee' sAugust
2,1990injury, Section 55-B of theformer
Act provided that benefitsfor partial inca-
pacity could not be adjusted for inflation.
The Law Court recently rejected aninno-
vative attempt to obtain the equivalent of
aninflationadjustment by discountingthe
value of current earnings.

In Saunders v. MacBride Dunham
Management, 1998ME 72 (April 6,1998),
the parties had agreed upon the average
weekly wage and had also agreed to a
fixed level of partia incapacity after the
employee returned to work following the
injury. Eventualy the employer filed a
Petition for Review contending that the
disabling effects of the injury had ended.
The parties stipulated to the amount of
post-injury weekly earnings, and the em-
ployee argued that thevalue of hiscurrent
earnings should be discounted for infla-
tion and that the resulting differential be-
tweenthepre-injury averageweekly wage
and the discounted value of current earn-
ings entitled him to a higher level of par-
tia. The employee was entitled to 43%
partial when current earnings were com-
paredagainstthepre-injury averageweekly
wage, but his entitlement would have in-
creased to 53% partid if current earnings
were discounted. The Board denied the
Employer’'s Petition for Review and or-
dered continuing payment of benefits for
43% partia, and the Law Court accepted
the employee’ s appedl.

On appeal the employee contended
that hewasnot seeking aninflationadjust-
ment intheordinary senseof that term, but
argued that “the effects of inflation must
be discounted in determining post-injury
earning capacity.” The Court observed
that the Legidature had initialy provided
an inflation adjustment for partial inca-
pacity but had then repealed and replaced
the statute to eliminate the entitlement.
When the inflation adjustment was re-
pealedin 1987, thelegidativegod wasto

STEPHEN W. MORIARTY

reduceworkers compensation costsgen-
eralytodiscourageinsurancecarriersfrom
leavingthestate. The Court foundthat the
L egidatureintendedthat noconsideration
of inflation should begivenin caculating
benefits for partia incapacity, and that
discounting the value of current earnings
for inflation would conflict with legida
tive intent. The employee’ s appea was
denied.

Clarifying Sections 218 and 214

In Thompson v. Claw Island Foods,
1998 ME 101 (May 8, 1998), the em-
ployee had injured his back in January
1993 while working for an employer on
Vinalhavendand, and wasforced to stop
work. Hereceived benefitsfor total inca-
pacity, and several monthsafter hisinjury
was advised that his position had been
eliminated. In late 1993 the employee
moved with his family to Searsport, and
he estimated that his new residence was
located 45-60 minutes away from the
Vinalhaven ferry termina, and that the
ferry rideto theisland took over one hour
oneway.

Shortly after the worker relocated,
the pre-injury employer made a written
offer of reinstatement to a seasonal posi-
tion lasting from July to January. The

employee refused the offer and the em-
ployer then terminated hisbenefitspursu-
anttoa21-day letter. Theemployeefiled
a Petition for Review, which was ulti-
mately denied by the Board pursuant to
Section 214(1)(A) onthegroundsthat the
employee had refused an offer of reason-
ableemployment. The Court granted the
employee sPetitionfor AppellateReview.
In alengthy opinion, the Court clari-
fied key provisions of Section 218 and
Section 214. Initially the employer con-
tended that, pursuant to Section 218(5), it
was entitled to cease paying benefits on
the grounds that the employee had failed
to accept an offer of reinstatement to a
suitableposition. The Court heldthat this
remedy was unavailable to the employer
under Section 218, as the provisions of
that section apply only whenan employee
files a petition seeking reinstatement.
Becauseno such petition had beenfiledin
the pending case, it wasinappropriate for
the employer to have suspended benefits
pursuant to Section 218(5). Section 218
thereforedoesnot provideemployerswith
anindependent basi sfor terminating com-
pensation, and canbeapplied only after an
employeehasfiledapetition seekingrein-
statement and hasthen refused an offer of
reinstatement to a suitable position.
Turning to Section 214(1), the Court
held that the statute required the Board to
makeatwo-stepanalysis. First, theBoard
must determinewhether a* bonafideoffer
of reasonableemployment” hadbeenmade
and second, whether that offer had been
refused without “good and reasonable
cause.” Section 214(5) defines reason-
able employment as a position within the
employee's capability to perform which
doesnot present athreat totheemployee's
health and safety and is“within areason-
able distance from that employee’s resi-
dence.” However, the statute does not
indicate whether the residence is to be
determined as of thetime of theinjury or
asof thetime of the making of an offer of

NORMAN, HANSON & DETROY NEWSLETTER/ SUMMER 1998




reinstatement. ThepartiesurgedtheCourt
to arrive at asingle definition of the term
“residence,” and athough the Court rec-
ognizedtheadmini strativeefficienciesthat
wouldfollow fromtheadoptionof asingle
definition, it determined that asinglejudi-
cialy-created definition was not consis-
tent with the language and purpose of the
Act.

The language of Section 214 was
taken directly from the Michigan statute,
and in a recent decision the Michigan
Court of Appeals had held that the term
“residence’ referred to the place of resi-
denceat thetime of themaking of an offer
of reinstatement. TheLaw Court declined
to adopt the Michigan rule and held that
the proper definition of the term rested
with the discretion of a hearing officer
based upon the facts of each case. Factsa
hearing officer should consider will in-
cludethelength of timebetweenaninjury
and the offer, the employee’ s motivation
for having made the move, and whether a
reasonable employee would have under-
stood that an offer of reinstatement at the
new placeof residencewaspossible. With
regard to motivation, the Court suggested
that the Board examine whether the em-
ployee moved to enhance job opportuni-
ties or rehahilitation, or to facilitate are-
turn to the job market. Accordingly, the
place of residence referred to in Section
214(5) may be either the residence at the
time of the injury or the residence at the
time an offer of reinstatement is made,
depending onfull exploration of al appro-
priatefactsastowhy theemployeemoved.

Assuming that adetermination that a
bonafide offer of reasonableemployment
hasbeen made, the Court thenheldthat the
Board must determine whether the em-
ployee refused the offer for good and
reasonable cause. All factors relevant to
the decision to decline the offer must be
considered, and when a relocation has
occurred, the Board must once again con-
sider thereasonsfor therelocation. Citing
a decision from the Michigan Supreme
Court, theCourtindicatedthat appropriate
considerations include the timing of the
job offer, the reasons for the move (if the
employeehasmoved), thediligenceof the

employee in trying to return to work,
whether there had been a return to work
with another employer, and whether the
effort and expense of acceptance of the
offer of reinstatement were unacceptable
to areasonable person.

Having defined the appropriate stan-
dards to be applied, the Court concluded
that the Board had misconstrued the lan-
guage of Section 214(1) and had implic-
itly found that the place of residence must
be determined with reference to the time
of injury. The Court aso found that the
Board failed to fully examine the
employee sreasonsfor havingrefusedthe
reinstatement offer. Accordingly, the
Board's decison was vacated and re-
manded for further consideration in ac-
cordance with the opinion.

This important decision vests sub-
stantial discretionary authority in aHear-
ing Officer to determine whether arein-
statement offer was reasonable and
whether that offer was refused without
good and reasonable cause. The Court
deliberately refused to establish any con-
trolling tests, and determined instead that
each case should be decided uponitsown
facts, based on application of appropriate
criteria.  Invariably, different Hearing
Officersmay apply thecriteriaindifferent
ways and the results will not aways be
consstent. It will aso be difficult to
predict the outcome of a Section 214 dis-
pute, given the absence of rigid tests or
standards. Nevertheless, the Law Court
has emphatically stated its preference for
discretionary determinations based upon
aweighing of al appropriate criteria, as
opposed to uniform tests and definitions.

Refusal of available work

Ironically, one week before issuing
its opinion in the Thompson appesl, the
Law Court dealt with asimilar issue re-
garding refusal of available work under
former Section55-B. InLongtinv. City of
Lewiston, 1998 ME 90 (April 30, 1998),
the employee had been injured in March,
1990, andin November, 1993, applied for
disability retirement benefits. However,
in order to preserve his entitlement to
maximum early retirement benefits, the

employee was unable to earn more than
$10,000 per year through employment
over a five-year period. He evidently
continued towork on apart-timebasisfor
the City of Lewiston, but never exceeded
the annua earnings cap.

For reasons which are unclear, the
employee filed a Petition for Reinstate-
ment and the employer responded by of -
fering him a full-time position as a fire
inspector paying close to the pre-injury
average weekly wage. If the employee
had accepted the position he would have
been disqualified for thecontinued recei pt
of disability benefits, and accordingly, the
employee refused the offered position.

The employer responded by filing a
Petition for Review pursuant to former
Section 55-B, which provided in part:

For purposes of determining aninjured
employee’ sdegree of incapacity under
this section, the commission shall con-
Sider the availability of work that the
employee is able to perform in and
around theemployee’ scommunity and
the employee’s ability to obtain such
work considering the effects of the
employee swork-related injury.

Because Section 214 of the current
Actisnotretroactive, theBoard sanalysis
was limited to former Section 55-B. The
Board held that the employee was physi-
cally capable of accepting the offered po-
sition, and granted the Employer’s Peti-
tion for Review by ordering payment of a
dight differentia representing two-thirds
of the difference between the pre-injury
average weekly wage and the wages that
theemployeewould haveearnedif hehad
accepted the position.

The Court granted the employee's
Petition for Appellate Review and upheld
the decision of the Board. Initsopinion,
the Court noted that “the primary consid-
erations in determining whether post-in-
jury employment isavailable are whether
theemployeeisphysically capableof per-
forming the work and whether the em-
ployment opportunity is actually open to
the employee.” Noting that the expedi-
tious return of an injured employee to
suitable employment was “an overriding
god of the Act,” the Court held that the
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First Circuit Court interprets employer
discrimination under Family Medical L eave Act

John Hodgens sued his former em-
ployer claiming he was discharged be-
cause he took medical leave protected
under theFMLA. InHodgensv. General
DynamicsCorp., (5/21/98 No. 97-1704),
thefederal appellatecourt responsiblefor
clamsarisinginMaine has construed for
the first time the Family and Medical
Leave Act of 1993.

The Court of Appeals for the First
Circuit held that the employee’s high
blood pressure and atrial fibrillation was
a “serious hedlth condition” within the
meaning of the FMLA. Second, it con-
cluded that the statutory requirement for
FMLA coverage that the employee be
“unableto perform” hisjob was satisfied
by the lost time required for medical
treatment for theserioushealth condition.
It is not necessary that the health condi-
tion itself render the employee incapaci-
tated before FMLA coverage applies.

Third, the Court analyzed whether
the employer had improperly discrimi-
nated against the employeefor taking his
FMLA-protected leave. The employee
was laid off ostensibly for performance
related reasons. Inreaching itsdecision,
the First Circuit adopted the U.S. Su-
preme Court’s framework for analyzing
civil rightsdiscrimination claimsand ap-
plied that to the question of employer
discrimination under FMLA.

The U.S. Supreme Court, in
McDonnell-DouglasCorp.v. Green, 411
U.S. 792 (1973) created a burden-shift-
ing framework for courts analyzing dis-
crimination without direct evidence of
discriminatory intent. First, theemployee
must produce evidence that he/she took
advantage of a protected right under the
FMLA; second, that an adverse employ-
ment determination then occurred, and
finally that theexerciseof protectedrights
caused the adverse employment deci-
sion. If the employee demonstrates this,
it is presumed the adverse employment
decisionwasdiscriminatory. Theburden
then shiftsto the employer to show there
was a nondiscriminatory reason for the
termination or demation. If theemployer
can show the decision was not discrimi-
natory, then the employee must show by
apreponderance of the evidencethat the
employer’s reason for the firing was a
pretext for the real reason - which was
discrimination motivated by the
employee’ sexerciseof protected FMLA
rights.

TheFirst Circuit heldthat norational
jury could conclude that the reasons for
the employee’ s termination were a pre-
text for unlawful discrimination. Impor-
tantly, the employee had a record of
significant performance related prob-
lems which predated his first FMLA

leave. Also, the work force had previ-
ously undergonereductionsinforcecon-
ducted in away that were clearly non-
discriminatory. The employee's layoff
at issue seemed to fit the pattern of the
previous non-discrimination layoffs.
Finally, and dispositively for the
Court, the employee had a great many
non-FMLA-protected absences which
formed a legitimate and independent
basis for considering the employee for
layoff, and the Court held therefore that
no rational factfinder could reasonably
conclude that the employer terminated
the employee in retaliation for exercis-
ing hisrights under the FMLA statute.
This case is important for several
reasons. (1) the McDonnell-Douglas
frameworkwill beusedtoanayzeFMLA
discrimination, (2) timeaway fromwork
needed to diagnose and treat a serious
health condition will satisfy the“unable
to perform the functions of the job”
standard, (3) good personnel file docu-
mentation reflecting the non-discrimi-
natory basisfor thetermination caninsu-
latetheemployer fromliability. Hodgens
puts some meat on the bones of the
FMLA; employers should be aware of
its reasoning whenever an employee
seeks aleave of absencein Maine. [

Robert W. Bower, Jr.

personal decision to remain under-em-
ployed in order to maximize other finan-
cia benefits improperly shifted greater
liability totheemployer beyondtheextent
the Legidature intended. While observ-
ing that employment may sometimes en-
tail collateral financial consequences, the
Court found that the Board properly con-
cluded that the employee was capabl e of
performing the job which had been of-
fered andthat thejobwasactually opento
him. The Court affirmed the Board's
award of partia benefitsbased onthesum
theemployeewould haveearnedif hehad
accepted the position.

Protective decrees

Tenyearsago, the Law Court heldin
Lamsonv. Central Maine Power Co., 549
A.2d 377 (Me. 1988) that an employee
who had sustained an occupational hear-
ing loss but who had not been disabled by
the injury was nevertheless entitled to a
determinationthat hehad sustainedacom-
pensableoccupationa injury. TheWork-
ers Compensation Act of 1992 allows
employersto pay benefits* pendinginves-
tigation” and without prejudice, thereby
avoiding any binding obligation. Until

recently it remained unclear whether an
employeecouldcompel recognitionof the
compensability of an injury where there
was no dispute concerning an employer’s
obligation to pay or the amount owed.

In Libby v. Boise Cascade Corpora-
tion, 1998 ME 89 (April 30, 1998), the
employee had been injured in July, 1994
and had received voluntary paymentsin
full for aclosed period of incapacity. The
employer filed a MOP with the Board
indicating that all such benefits had been
paid “pending investigation” and “with-
out prgjudice.” Although the employee
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acknowledged that she had been paid in
full, shefiled aPetition for Award pursu-
ant to Sections 305 and 307 to obtain an
officia determination of the compens
ability of her injury. The Board granted
her petition, and the Court granted the
employer’ spetition for appellatereview.

Inaffirmingthedecisionof theBoard,
the Court noted that the phrase* responsi-
bility of an employer for the payment of
compensation” found in Section 305 im-
plied a legidative intent to permit the
filing of petitions for protective relief
even where al benefits owed had been
paidinfull. Referringtotheearlier Lamson
decision, the Court acknowledged that
that casehad been decided under theprior
“early pay” statute, but found no distinc-
tion between thelanguage of Section 305
and its prior counterpart, former Section
94. TheCourt dsodistinguisheditsopin-
ioninBurbankv. H.D. Goodall Hospital,
656 A.2d 1209 (Me. 1995), inwhich the
Court affirmed thedismissal of aPetition
for Awardwhichsought merely tobroaden
thedescription of theinitial occupational
injury. In Burbank, however, the com-
pensahility of theoriginal injury had been
accepted, and Burbankthereforeprevents
partiesfromabtaining additional declara-
tory relief after theinitial compensability
of aninjury has been recognized.

The Libby decision will have its
greatest impact inthose casesinwhich
an employee seeks recognition of the
compensability of an injury where an
employer is paying ongoing benefits

without prejudice. Conceivably aHear-
ingOfficer couldgrantaPetitionfor Award
in such circumstances and say nothing
about the obligation to pay compensation.
However, if such a Petition for Award
were granted and the employer were or-
deredto continuepayingcompensation, in
all probability such adecreewould create
a“ compensation payment scheme” within
the meaning of Section 102(7). Once a
compensation payment scheme has been
created, an employer may not reduce or
discontinue benefits with a 21-day |etter
pursuant to Section 205(9)(B)(1), and in-
stead may only file a Petition for Review
while the payment of benefits continues.

Thus, creation of acompensationpay-
ment schemelimitsanemployer’ soptions
and addsto aclaim’ sexpense. However,
under Section 205(9)(A) the pre-injury
employer may reduce or discontinue pay-
ment of compensationwheretheemployee
has returned to work for that employer,
whether or not a compensation payment
scheme has been created.

Employer immunity

In Searway v. Charles M. Rainey,
1998 ME 86 (April 29, 1998), the em-
ployee had been physically assaulted by
his employer on the job site during the
course of an argument concerning back
pay. Theemployeethenfiledacivil action
against hisemployer seeking damagesfor

hisphysical and emotional injuriesaswell
as logt earnings. No claim for workers
compensation benefits was filed. The
defendant/employer raisedtheexclusivity
and immunity provisionsof theWorkers
Compensation Act asadefensetothecivil
action, and summary judgment was en-
tered for the defendant/employer in the
Maine District Court and affirmed in the
Superior Court.

On apped, the Law Court upheld the
decisionsof thelower courtsandexpressy
ruled that “intentional tortsfall within the
exclusivity and immunity provisions of
the Act.” In reaching its decision the
Court relied onitsearlier opinionin Li v.
C.N. Brown Co., 645 A.2d 606 (Me.
1994), in which the Court held that the
exclusivity andimmunity defensebarred
an action brought by the personal repre-
sentativeof amurdered conveniencestore
clerk alleging both intentional and negli-
gent conduct on the part of the employer
resulting in death.

In Searway the Court emphasized
thatworkers compensationlawinMaine
isuniquely statutory andthat it should not
attach common law rules and causes of
action to the statutory system in order to
implement socia policy. Instead, the
Court held that the Legidature was the
appropriate body to determine the scope
of the immunity and exclusivity provi-
sionsandtoamendthoseprovisionsif it so
desired. Accordingly,theCourt refusedto
createajudicia exceptiontotheexclusiv-
ity and immunity sections of the Act. [J
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