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New OSHA Regulationsrecognize
seriousworkplacedisorders

Ergonomics standard addresses gradual injuries

By RoBerT W. BoweR, Jr

early 600,000 workersin general

industry every year report muscu-
loskeletal disorders, or MSDs, that are
serious enough to require time off from
work, and an even larger number of
thesegradual injuriesoccur without lost
time. The Occupational Safety and
Health Administration states that these
disorders have been the largest single
job-relatedinjury andillnessproblemin
the U.S. for the last ten years, with
ballooning costs to employers in the
billions.

OSHA has created a new ergo-
nomics standard for general industry
employersthat isintended to reducethe
number and severity of M SDscaused by
the worker’ s exposure to risk factors —
risk factors that may include repetition,
force, contact stress, awkward postures,
and vibration. The principle behind
ergonomics is that by fitting the job to
theworker, such asadjusting aworksta-
tion, rotating jobs, or using mechanical
assists, musculoskeletal disorders can
be greatly reduced. An employee who
suffersadisorder of themuscles, nerves,
tendons, ligaments, joints, cartilage,
blood vessels or spine because of these
risk factors must report it to his or her
employer. The new OSHA ergonomic
regulations do not address workplace
injuriescaused by accidents, and pertain
only to “gradual injuries.”

All employers with one or more

employees are covered by the standard,
except the construction, maritime, agri-
culture and railroad industries. The
OSHA standard requires employers to
giveemployeesinformation about mus-
culoskeletal disordersand their preven-
tion, to develop programs to prevent
MSDs, and to provide wage continua-
tion and accommodation for workers
who are under light duty restrictions, or
are unable to work.

Effective dates
The standard went into effect Janu-
ary 16, 2001, although employers have
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until October 15, 2001 to providework-
ers with MSD information and receive
and respond to employeeinjury reports.
Therequirement dateof providingwages
and accommodations to workers with
MSD will be January 16, 2002.

Employee notification

All current and new employees
must begiven basicinformationoncom-
mon muscul oskel etal disordersandtheir
symptoms, theknown causesof MSDs,
employeereporting requirements, and a
general description of the OSHA stan-
dard. The employer also must make a
summary of thesenew regul ationsavail-
able to employees in the workplace for
their review. OSHA has prepared for
the employer’ sdistribution abrief sum-
mary of MSDs, and of the new ergo-




nomic standard, available at
www.OSHA.gov. Many other materi-
as, publications and training courses
are also available through Regional Of-
fices of OSHA and its web page.

Basic features of the new standard

When an employee reports an al-
leged M SD, the employer must respond
promptly. Workers may experience
less strength for gripping, less range of
motion, loss of muscle function and
inability to do everyday tasks. To
qualify, the physical hurt must occur in
theneck, shoulder, elbow, forearm, wrist,
hand, abdomen (herniaonly), back, knee,
ankle, and foot. The employer must
determine whether the situation consti-
tutes an MSD incident — one that is
work-related AND requires medical
treatment beyond first aid, restricted
duty, or in which symptoms last more
than seven consecutive days after the
employee reports them.

If it is decided that the employee
has suffered an MSD incident, then it
must be determined whether the job
causing it meets OSHA’s definition of
“action trigger.” The action trigger is
met if the job in question routinely in-
volves exposure to one or more of the
relevant risk factors: repetition, force,
awkward postures, contact stress, and
vibration. The employer must provide
the employee the opportunity, at no
cost, to see a health care professional
who would evaluate the problem, and if
necessary require work restrictions.

If the employee’ sjob is contribut-
ing to the MSD, the employer must
conduct ajob analysisto determine the
hazards, and if found, put in place con-
trol measures to reduce them.

Should the job causing the MSD
meet the action trigger, the employer
hastwo options. If only oneMSD inci-
dent has been reported regarding that
job, and no morethan two in the preced-
ing 18 months, the employer may use
OSHA'’S “quick fix” options and re-
solve the ergonomic problem within 90
daysof decidingthejob meetstheaction
trigger.

If the quick fix option is unavail-
able, or it failsto remedy the job prob-
lem within 90 days, then the employer
must develop and implement a com-
pany-wideergonomicsprogram, onethat
meets the new regulatory OSHA stan-
dard. To establish a program, OSHA
requires that it contain these elements:
M anagement |eadership, employeepar-
ticipation, MSD management, job haz-
ard analysis, hazard reduction and con-
trol measures, and employee training.
Specifics of the OSHA standard are de-
tailed in the clear and concise Regula-
tory Text of November, 2000.

The Standard’s M SD management
Looking ahead at a core aspect of

the new regulation, beginning on Janu-
ary 16, 2002, anemployeewithan M SD
occurring on a job that meets the re-
quired trigger must receive MSD man-
agement. The employer isto provide:

1. access to a health care profes-
sional at no cost,

2. work accommodations for any
work restrictions,

3. leave of absenceif necessary,

4. evaluation and follow up, and

5. awork restriction protection.

Work restriction protection means.
1) continued full pay for employees on
light duty, continued employment sta-
tus and al company benefits; 2) 90%
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pay for employees out of work dueto an
MSD incident and continuation of em-
ployment benefits. Theemployee swork
restriction protection endsat the earliest
(1) datetheemployeecanreturntowork
at his’her regular job without endanger-
ing his’her recovery; (2) date that the
health professional determines the em-
ployee can never go back to the regular
job, (3) date after 90 calendar days.

Practical outcome and effects

Employers have approximately
eight months to become familiar with
the new ergonomic program standards,
andtocarry themout. After October 15,
2001, OSHA will begin enforcing the
workplace regulations. Currently the
agency is crafting an enforcement
mechanismtotrip up employerswho do
not comply.

This standard is final, and will go
into effect unless one or more of the
following scenariosoccur: (1) someone
files a petition with afederal court, and
thecourtissuesaninjunction, (2) some-
one files a request with OSHA to stay
theruleuntil afederal lawsuit isdecided
regarding the standard; (3) Congress
overturns the standard under the Con-
gressional Review Act. Under thislaw,
the House and Senate must disapprove
the regulations and the President sign
the disapproval beforeit would benulli-
fied; and (4) anew presidential adminis-
tration proposesto revoke or modify the
standard. Someor all of theseeventuali-
ties may occur before October 15" of
thisyear.

The practical effects of the new
OSHA regulations, should they go into
effect, will be that employers have sig-
nificant burdens to create ergonomic
controls and hazard reductions to all
jobsrequiring high degreesof forceand
body movements. Also, employerswill
berequiredto pay workersupto 90 days
pay under circumstancesnot totally cov-
ered by workers compensation. Al-
thoughthe* work restriction protection”
is offsettable by workers comp, the
amount owed will exceed comp benefits

2 NORMAN, HANSON & DETROY NEWSLETTER/ WINTER 2001




allowed by state law during thefirst 90
days of disahility.

The OSHA standard creates many
ambiguitiesand problemsof definition.
Itremainstobeseenif OSHA cancreate
astreamlined way to deal with each and
every MSD incident that occurs, or
whether the standard will be largely
self-regulated by employers. The

agency’s current enforcement mecha-
nism appears ill-suited to the task of
adjudicating large numbers of disputes
regarding the definitions in the stan-
dard.

Although the regulations are en-
forceable only after October 15", em-
ployers should be aware that OSHA,
under the “general duty clause” of the

agency’s statute, has required ergo-
nomics programs in other enforcement
actions. Large employers especialy
should recognize that establishing a
company ergonomics program now is
prudent business practice, regardl ess of
whether the new OSHA standards be-
come the law of theland. O

Arson: Two important decisonsclarify afederal
law and evidence of fraud

By ANNE H. JorDAN

he U.S. Supreme Court has
decided that when arson is perpe-
trated against aresidencethat isowner-
occupied, it cannot serve as grounds
for prosecution of afederal crime. In
Jonesv. United States, 529 U.S. 848,
120 S.Ct. 1904, (2000), the defendant,
Dewey Jones, tossed a Molotov cock-
tail through awindow into hiscousin’s
home in Fort Wayne, Indiana. The
home was owned and occupied by his
cousin and his family, but fortunately,
no one was injured in the fire. The
blaze damaged the house severely.

A federal grand jury returned a
three-count indictment, charging Jones
with making an illegal destructive de-
vice, using a destructive device in a
crime of violence, and arson {18 U.S.
8Code 844(1)}. Jones was tried and
convicted. He appeal ed to the Seventh
Circuit Court, which upheld his con-
victionand hissentenceof 35yearsand
restitution to theinsurance company of
$77,396.

Jones then appealed to the U.S.
Supreme Court, arguing that because
hiscousin’ sresidencewasnot “usedin
interstate or foreign commerce or in
any activity affecting interstate or for-
eign commerce,” his conviction was
illegal.

A unanimous Supreme Court sided
with Jones and reversed his arson con-

viction. (Jonesdid not appeal hisother
convictions.) In so doing, the Court
looked at the language of 18 U.S.C.
8844(1) and found that because an
owner-occupied residence is not used
for any commercial purpose, it did not
qualify under the statute and was not
subject to federal prosecution. Thelan-
guage of 8844(1) states:
Whoever maliciously damages
or destroys or attempts to dam-
age or destroy, by means of a
fire or an explosive, any build-
ing, vehicle, or other real or
personal property used ininter-
state or foreign commerce or in
any activity affecting interstate
or foreign commerce, shall be
imprisonedfor not lessthanfive
yearsand not morethan 20years,
fined under this title, or both.

Attrial, thegovernment’ sevidence
proved that the destroyed home was

1. used as collateral to obtain and
secure a mortgage from an Oklahoma
lender whointurnusedit assecurity for
aloan;

2. used to obtain from aWisconsin
casualty insurer a policy that safe-
guarded theinterests of the homeowner
and mortgagee, and

3. used to receive natural gas from
sources outside Indiana.

The government argued that be-
cause the homeowners used the home
for interstate commerce purposes, the
federal arson law applied.

The U.S. Supreme Court dis-
agreed. It held that the “use in com-
merce” requirement under 8844(1) is
most sensibly read to mean active em-
ployment for commercial purposes, and
not merely apassiveor past connection
to commerce. Since it was not shown
that the residence served as a home
office, or was the site of any commer-
cia undertaking, its only “active em-
ployment” was for the family’ s every-
day living. The Court wasreluctant to
expand themeaning of the* useincom-
merce” requirement, because to do so
would make arson against any homein
the country subject to federal arson
prosecution. This is better left, the
Court declared, to state prosecutions.

Interestingly, the Court distin-
guished the Jones decision from its
earlier one, Russell v. United Sates,
471 U.S. 858, 862 (1985). In Russell,
the defendant was convicted under the
identical statutefor arson after hetried
unsuccessfully to set fire to atwo-unit
apartment building he owned. Evi-
dence at trial demonstrated that he
earned rental income, and treated it as
a business property for tax purposes.
Because Russell received rental in-
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come, the property was being used in
an activity affecting commerce and
came within the meaning of §844(1).

TheU.S. Supreme Court decision
in Jones points the way to another
insurer’ squestionininvestigating sus-
pected arson, “What is the function of
the building itself, and after determin-
ing it, does the function affect inter-
state commerce?’

New test for materiality in fraud

In a different kind of case, the
Eighth Circuit Court of Appeals re-
cently ruled that an insured’ s conceal -
ment from hisinsurer of his suspicion
of arson by his wife was a material
mi srepresentation.

George and Retta Willis filed a
proof of lossafter their homein Arkan-
sas burned down. State Farm Fire and
Casualty refused to pay the claim, as-
serting that the fire was the result of
arson to which one or both of the
Williseswereaparty. Theinsurer also
alleged that one or both had knowingly
misrepresented material facts on their
proof of loss and during the insurer’s
investigation of the fire.

The couple sued State Farm, and
at trial, the insurer presented the sepa-
rate defenses of arson and material
misrepresentation. The jury could not
decide whether State Farm’ s arson de-
fense had merit, but found that the
Williseshad knowingly misrepresented
material facts with the intent of perpe-
trating a fraud on their insurer.

At trial, State Farm offered evi-
dence of misstatements the Willises
had made during the investigation.
First, Mr. Willis told the investigator
that hedid not think Mrs. Willisplayed
any rolein setting thefire. Theinsurer
produced a friend of Mr. Willis, who
testified that Willis had told her he
thought his wife may have started the
fire because he had seen her moving
personal items out of the house shortly

before it started. The carrier argued
that Mr. Willis lied to its investigator
about a material fact when he denied
any belief that hiswife started thefire.
State Farm also argued that Mr. Willis
had conceal ed an obviously important
fact —that he had seen hiswife moving
items out of the house before the fire.
The court found the friend’ stestimony
inadequate to prove material misstate-
ments because it was “too vague.”

On appeal, the Eighth Circuit in
Georgeand RettaWillisv. StateFarm
Fire and Casualty Co., 219 F.3d 715,
(8" Cir. 2000), reversed, and found
that Mr. Willis sstatement wasamate-
rial misrepresentation: it pertained to
factsrelevant to thecompany’ sright to
decide upon its obligations and to pro-
tect itself against false claims. The
Court ruled that a misrepresentation
may be material even if it does “not
ultimately prove to be significant to
the disposition of the claims,” so long
as it was reasonably related to the
insurer’ sinvestigation at thetime. The
Court also determined that the infor-
mation wasrelevant, for if it had come
tolight earlier in theinvestigation, the
direction taken and the resources State
Farm spent may have been different
and more effective.

Thereisnow anew test of materi-
ality of a statement made during an
investigation. Itisto be evaluated at
thetimethestatement wasmade, not
in light of facts later revealed. The
CourtinWillisalso held that aninsurer
is not required to show it actually re-
lied on the misstatement(s), because
relianceisnot anelement of aninsurer’s

=

defense of fraud, or of the insured's
false swearing.

TheEighth Circuit al so addressed
State Farm’s other trial evidence of
material misrepresentations. Mrs.
Willis claimed she had lost $10,000in
cash in the fire, stored in the room
where she was sleeping when the fire
awoke her. Shestated shedid not have
timetoretrievethecash, but theinsurer
showed that her testimony about the
existence of the cash wasquestionable,
since she found time to save her fire
insurance policy before she fled.

On appeal, the Willises argued
that the $10,000 cash loss in the fire
was immaterial, as her policy did not
provide coverage for more than $200
inlost cash. Evenif noneof the$10,000
wasincluded in their claim, the couple
argued, the wife's statement concern-
ing its loss could not be considered
material as their declared losses ex-
ceeded the policy limit.

The Court held that Mrs. Willis's
assertion she had lost $10,000 was a
material misstatement of her financial
condition, aswell asan attempt to quiet
suspicion she had set the fire, reason-
ing that no one would deliberately let
burn $10,000 in uninsured cash. Mrs.
Willis's statement about the cash was
material, not because of the falsehood
as to the amount of the claim, but be-
cause it could have hindered the
insurer’s investigation.

The newest standard of material-
ity in afireinvestigation isthat a mis-
representation may bematerial, solong
as it was reasonably relevant to the
investigation at thetime, but it need not
prove to be significant to the claim’'s
disposition. Itisunjust, the Court said,
to alow an insured to misrepresent
factsthat might lead to avalid defense
to the claim, then allow the insured to
escape the consequences of falsehood
because he or shelied so well that the
insurer could not establish fraud. [J
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Three significant decisonsfrom the Law Court

By Davip P. VERY

MaineTort Claims Act

In Beaucage v. City of Rockland,
2000 ME 184 (October 27, 2000), the
Law Court addressed the question of
what constitutes “good cause” for a
claimant’s failure to make atimely no-
tice of claim as required by the Maine
Tort Claims Act. The act states that a
claimant must provide notice to a gov-
ernmental entity within 180 days, unless
the claimant shows good cause why no-
tice could not have been served within
the time limit.

Dana Rolerson, Jr. was driving his
vehicleintheCity of Rocklandwhenone
of hispassengersthrew abeer bottleat a
van. Thevandriver calledthepoliceand
informed them that the Rolerson vehicle
was at a convenience store. Rockland
Police officers were dispatched to the
storeand questioned Mr. Rolerson. The
officers concluded that Rolerson, while
he had been drinking, was not legaly
under the influence of alcohol. Conse-
quently, Rolerson was not in any way
detained. Shortly afterwards, Rolerson
picked up William Beaucage. While
Beaucage was a passenger, the vehicle
left the road at a high rate of speed and
crashed. Beaucagewaskilled. Rolerson
was charged with the crime of man-
slaughter, to which he eventually pled
guilty.

Beaucage' sestatefiled suit against
the City, claiming it was negligent be-
causeitspolice officers knew, or should
have known, that Rolerson was driving
under the influence of acohol, and that
“using prudent and proper police proce-
dures, they should have detained
Rolersonand/orimpounded hisvehicle.”

The City of Rockland moved to
dismiss the Beaucage complaint on the
basis of the estate's failure to serve a
notice of claim on the City within the
requisite 180 days. Beaucageresponded
with an affidavit of a reporter for the
Bangor Daily News, asserting that it was

not public knowledge that Rolerson’'s
vehicle had been stopped prior to the
accident. Theestateargued that because
the public did not know about the earlier
policestop, it had good causeastowhy it
did not serve timely notice on the City.
The Superior Court denied the City’s
motiontodismiss, finding good causefor
the late filing on the basis that “the
sheriff’s department, state police, DA
and defense attorneys under confidenti-
ality statutes and constitutional particu-
lars stopped all dissemination of infor-
mation until Rolerson pled guilty.”

The City immediately appealed. A
governmental entity isentitled to anim-
mediate appeal based on denial of amo-
tionto dismissfor failureto comply with
the Maine Tort Claims Act.

The Law Court reiterated that in
order to demonstrate “good cause,” a
plaintiff is required to show that he was
unable to file a claim or was prevented
from learning information forming the
basis of hisor her complaint. The Court
stated that the difficulty in learning the
facts underlying the claimis not enough
for aplaintiff to meet itsburden of show-
ing good cause. A plaintiff isexpectedto
try to obtain information on his own.

The Court noted that a city police
officer’ saffidavit, filed in support of the
motion to dismiss, indicated that
Rolerson’s earlier encounter with the
policerel atedtoaseparateincidentwhich
never gave riseto any criminal charges.
No evidence existed that the estate was
denied access to information regarding
theearlierincident or that theestatewould
havebeen denied accesstosuchinforma:
tionifittried toobtainit. TheLaw Court
found that those facts were sufficient to
generate an issue of fact on the question
of good cause. The Court remanded the
action to the Superior Court, indicating
the burden was on the plaintiff to show
that it was unableto fileaclaim, or was

meaningfully prevented from learning
the information to form the basis of the
clam.

“Implied” defamation

Can atrue statement giveriseto a
defamation action under certain circum-
stances? That question wasansweredin
Schoff v. York County, 2000 ME 205
(November 29, 2000).

Joyce Schoff isthemother of Steven
Schoff. Steven had been indicted for
murder and was being held at the Y ork
County Jail. On avisit to her son, Ms.
Schoff brought apair of new sneakersin
ashoe box which she handed to acorrec-
tionsofficer, who took theminto another
room and searched them. The officer
found three hacksaw blades and atube of
gluehiddenintheshoes. Schoff wasthen
taken to an interview room where she
denied any knowledge of the hacksaw
blades. Officersfollowed her home and
conducted a consensual search of her
home, but nothingwasseized. Nocharges
were brought against her.

The administrator of the York
County Jail later spoketo areporter with
thePortland PressHerald about theinci-
dent. The following day, the Herald
published an article containing theinfor-
mation the administrator had given the
reporter. It stated that Schoff went to the
jail todeliver apair of high top sneakers,
thejail officersmadearoutineinspection
of them and found three hacksaw blades
concealed under theinsol es, two of which
were12to 14inchesinlength, and athird
blade that was half that length; that the
glueunderneath theinsoleswaswet; that
Schoff had been advised of her right to
speak with an attorney, but waived that
right and was questioned by deputies;
that she told the deputies that she knew
nothing about theblades; andthat severa
of Schoff’s relatives were being ques
tioned by the policeto determinewho put
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thebladesintheshoes. Thearticlequoted
the administrator as saying that Schoff
“appeared to have no knowledge.”

Ms. Schoff filed a defamation suit
against the administrator and the county,
alleging the administrator’ s statement to
thereporter fal sely imputed that shetried
to break her son out of jail. The defen-
dants filed a motion for summary judg-
ment which the Superior Court granted,
and Ms. Schoff appealed.

The Law Court reiterated that in
order to prove defamation, a plaintiff
must establish that: (1) the defendant
made a false and defamatory statement
concerning the plaintiff; (2) the state-
ment was an unprivileged publication to
a third party; (3) the defendant was at
least negligent in making the statement;
and (4) the publication caused special
harm, or the statement was such that
special harm need not be shown.

It is not enough, stated the Law
Court, for Schoff to provethat theadmin-
istrator made a defamatory statement.
She must aso prove that the statement
was false or carried a false implication.
Whileitisgenerally acceptedthat thereis
noliability for atruestatement, atrue, but
incompl ete statement can form the basis
for liability in adefamation action when
those statements fal sely impute criminal
conduct totheplaintiff. Truestatements,
theLaw Court held, canformthebasisof
liability for defamationwhentheomis-
sion of additional informa-
tion renders the true state-
ment fal seand defamatory.

Such claimsarelimited to
situationswherethereisa

material omission of facts, or

where a series of facts are
juxtaposed so as to “imply”

defamatory conduct by the

plaintiff. Thus, even if a statement
about the plaintiff istrue, if it isa partial
truth, and is capable of carrying a defa-
matory meaning to those who heard it by
falsely implyingtheplaintiff wasdishon-
est or committed a criminal act, it will
consgtitute an “implied defamation.”

The Law Court found that the jail
administrator had not omitted material
facts. Indeed, the administrator had ne-

gated any false implications by stating
that Schoff had denied knowledge of the
hidden hacksaw blades and by stating
that shedid not appear to haveany knowl-
edge. The Law Court, therefore, af-
firmed the summary judgment in favor
of the defendant.

What constitutes a fiduciary
relationship

In 1992, Laurel Stewart sought to
purchase her first house. She agreed to
buy its with a loan from the Machias
Savings Bank, and understood that the
bank’ sloan would be guaranteed by the
Farmer's Home Administration if the
dwelling met FHA standards. The FHA
requires the bank to provide a written
guaranteethat thedwellingisstructurally
sound; that the heating, plumbing, and
electrical systems work; and that the
dwellingmeetsFHA'’ stherma standards.
When Stewart agreed to purchase
the house, she negotiated for certainim-
provements, but knowingly waived the
right to make the sale contingent on a
satisfactory inspection. Shedid not seek
an independent inspection because she
knew the bank was getting one and she
did not want to pay twice. The bank
requested a construction consultant to
determine whether the house complied
with FHA standards. Theconsultant sent
the bank aletter explaining that he could
not the inspect the house for the
$200feethebank offered. He
suggested the bank agree
toalowthesdller,whowas
acontractor, to conduct the
inspectionas*away around’
theinspectionproblem. The
bank consultedwith Stewart
who agreed to allow the seller to
perform the inspection himself.

Stewart did not seetheletter fromthe
consultant to the bank. Surprisingly, the
seller’s inspection report disclosed no
defectsin the house.

After the purchase, Stewart discov-
ered multiple structural defects and she
filed suit against thebank alleging breach
of afiduciary duty, negligence, punitive
damages, and unfair trade practices. The
Superior Court granted summary judg-

ment in favor of the bank on the negli-
gence and punitive damage claims, and
later granted a motion in limine exclud-
ing the unfair trade practices claim as
Stewart had failed to provide proper no-
tice of theclaimto the bank. Asaresult,
the only matter tried was the breach of
fiduciary duty. The Superior Court de-
nied the bank’s motion for judgment on
that claim, and at trial thejury returned a
verdict in favor of Stewart. The bank
appeal ed.

InStewartv. MachiasSavingsBank,
2000 ME 207 (November 30, 2000), the
bank contended that the Superior Court
erred when it denied the bank’s motion
for ajudgment asamatter of law, because
the plaintiff failed to establish the exist-
ence of afiduciary duty. The Law Court
stated that the salient elements of afidu-
ciary relationship are (1) the actual plac-
ing of trust or confidence by one party in
another, and (2) agreat disparity of posi-
tion and influence between the parties at
issue. Standing alone, a creditor-debtor
relationship does not establish the exist-
ence of a confidential or fiduciary rela-
tionship. To demonstrate the necessary
disparity of position and influence in a
bank-borrower relationship, the Court
held, a party must demonstrate “dimin-
ished emotional or physical capacity or
the letting down of al guards and bars.”

The Law Court concluded that the
evidence presented to the jury wasinad-
equate to show that Stewart was of a
diminished emotional or physical capac-
ity at the time she arranged for the pur-
chaseof her house, or that sheletdownall
guardsandbars. Therewasnoindication
that Stewart was in such a vulnerable
position that she allowed the bank to
exercise great control over her transac-
tions. The Court determined that, a-
though ajury reasonably could havecon-
cluded that Stewart placed trust and con-
fidence in the bank, no reasonable view
of the evidence supported a conclusion
that therewasagreat disparity of position
and influence between Stewart and the
bank. As aresult, the Law Court con-
cluded that the bank owed no fiduciary
duty to Stewart, and vacated the judg-
ment in favor of the plaintiff. [
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David Norman, Founder, takes new road

Though much is taken, much abides; and though
We are not now that strength which in old days
Moved Heaven and earth; that which we are, we are;

One equal temper of heroic hearts,

Made weak by time and fate but strong in will
To strive, to seek, to find, and not to yield.

Alfred Lord Tennyson, “ Ulysses”

David Norman has retired from
Norman, Hanson & DeTroy effective
January 1, 2001, but fortunately his
wisdomwill beavailabletousinhisrole
as"of counsel.” Our feelingsaremixed,
happiness for him and his wife, Judy,
that together they can pursuetheir many
and varied interestswith health and fac-
ulties (in David' s case that is subject to
some debate) intact, and sadness at the
|eave-taking of someonewhorepresents
theessence of what isbest inour profes-
sion. Histhoughtfulness, decency, wis-
dom and humor have sustained all of us
who have been privileged to work with
him for all or some of these past 25
years.

David is aloca boy; he was born
and raised in Yarmouth. He attended
North Yarmouth Academy (this was
before Yarmouth had its own public
high school), graduating in 1958 then
matriculating at Colby College, from
which he graduated in 1962. Some of
hislifelong interests were evident even
then. He hashad an abiding interest in
baseball and has tortured himself like
all good New Englanders by his deep
attachment to the Boston Red Sox. In
histypical self-deprecatingway, hechar-
acterized his personal athletic prowess
as having reached its pinnacle as a 12-
year old outfielder (All-Star, he reluc-
tantly acknowledges) for the Y armouth
LionsLittleLeagueteam. At Colby, his
love of theatre and penchant for drama
(frequently a good barometer of latent
courtroom skills) ledto hisinvolvement
with Powder and Wig, the Colby drama
troupe. Hehad starring rolesin George
Bernard Shaw’s “Man and Superman”
and “Guys and Dalls’ (the latter as

Nathan Detroit). David then attended
Boston University Law School and
graduatedin May of 1965. Hebegan his
legal career in July that year with
Maine' s pre-eminent insurance defense
firm of Mahoney, Thomes, Desmond &
Mahoney, which over the next tenyears
metamorphosed into Mahoney,
Robinson, Mahoney & Norman. Dur-
ing his early years in practice, David
also served with distinction in the local
Coast Guard Reserve station.

David's bent toward the law, and
specifically theinsurance defense prac-
tice, was not only an evolution of his
competitivenessandtheatrical interests,
but also was connected to his father's
vocation. Bill Norman was the claims
manager for Commercial Union for the
State of Maine for many years and was
recognized as pre-eminent in agroup of
other luminaries such as Jack Cross,
Tom Flanagan, Ralph Bunten and Jim
Murray. Among the people Bill trained
who becamethenext generation of | ead-
ers in claims supervision were John
McCallum, Howard Whittum, Norm
Lavoie(father of ourownMark Lavoie),
Ray Spencer, and many others. David
wasagoodfit for thesemenwhowanted
their claims handled with equal mea-
suresof judgment and advocacy, and he
quickly earned areputationinthe Bar as
afirst-rate litigator, an erudite observer
of the human condition, and alawyer of
unquestionabl e integrity and decency.

Those qualities served him well
when heand Bob Hanson left Mahoney,
Robinson, Mahoney & Norman to start
their own firm in 1975. They left with
no files, no clients, one phone, and
opened shop in a large un-partitioned

DAVID NORMAN

back room at 102 Exchange Street in
Portland, long before that address and
therest of Exchange Street had become
the fashionable addresses of today. As
the*“senior partner,” David had the only
“view” - anarrow window which over-
looked an adjacent airshaft. Over the
next 25 years he became the under-
stated, dignified and supportive pres-
ence who welcomed and mentored the
dozens of lawyerswho cameto work at
Norman & Hanson. Hewasregarded by
all with equal measures of respect and
affection.

Duringtheyearsat Norman, Hanson
& DeTroy he and Judy raised their four
sons (Joshua, Adam, Jed and Michael)
ontheir farminNorth Y armouth. David
wasnot simply agentleman farmer; this
wasaworkingfarmwithlivestock, fields
and fencing to which they had to attend.
He also managed to pursue his other
interests in duck hunting, fly fishing,
readinggood literature (aparticular bent
towards 20" century British novelists),
and an unwavering and quixotic belief
that the Boston Red Sox would eventu-
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aly win the World Series. Hisability to
maintain thoseinterestsand to maintaina
practice and reputation as a pre-eminent
trial lawyer served asamodel for younger
lawyers at NH&D.

David will not leave without atrace.
Hewill continueto provide counsel, par-
ticularly in medical malpractice cases
where he has concentrated for the past 15
years. However, histime at NH& D will

bereduced and for that we arethe lesser.
We are sustained by hisenduring friend-
ship and the legacy of decency, strong
advocacy and high ethical purpose that
heand BobHanson created and sustained
over theyears. Wearealso comforted by
therecognition that he hasmany milesto
goinhislife'sjourney, much as another
classic New Englander’ sruminationson
the autumn of hisyears:

Thewoodsarelovely, dark and deep
But | have promises to keep,

And milesto go before | sleep,
And milesto go before | sleep.

Robert Frost, “ Sopping by Woods
on a Showy Evening”

Peter J. DeTroy

BriefKudos

JON BROGAN has been included in
the current edition of Who's Who in
America. Incidentally, in the golf cat-
egory, Jon last season won the champi-
onship of the Purpoodock Clubin Cape
Elizabethfor thethird consecutivetime.

At the annual meeting last fall of the
Manufactured Housing Association,
ADRIAN KENDALL of thecommer-
cial group was a presenter on warranty
laws under the UCC and other liability
issues. Adrianwasalso aguest speaker
at the University of Maine School of
Law onissuesintheinternational prac-
tice of law, sponsored by the Maine
State Bar Association.

MARK DUNLAP of the litigation
group hasfor the last nine years helped
steer and devel op soccer for youthinthe
Town of Yarmouth. The Yarmouth
Colts, atravel soccer club, began with
one team of 14 boys and now com-
prises 11 teams of about 170 enthusias-
tic boys and girls. Girls make up five
teams of ages9to 14, and the boyshave
six teams. InthoseyearsMark haschap-
eroned three trips of a'Y armouth Colts
team to Ireland. Regretfully Mark has
now passed his|eadership baton on the
board of directorsto another champion
of sports for youth.

Over in the commercia group, PAUL
DRISCOLL in November presented a
day-long seminar in Portland for the
National Business Institute: How to Fi-
nance a Small Business.

RUSSPIERCE reportsthat he hasbeen
re-elected to the Board of Directors of
theCenter for Community Dental Health.
Asits Secretary, Russ assists the Center
withitsfive dental clinicsin the statein
Farmington, Lewiston-Auburn, Saco,
Sanford, and Portland. The Agency is
sponsored by the United Way to serve
low-income families with dental needs.

JOHN KING was appointed to the Fee
Arbitration Commission of the Board of
Overseers of the Bar for a three year
term, commencing January 1, 2001.

Attorney AARON BALTES and his
wife Kathy were delighted to welcome
firstborn Eleanor Bea Baltes into their
family in October. Baby Ellie Bea is
now permitting her parents a few com-
plete nights of sleep each week.

DAVEHERZER wasappointed Presi-
dent of the Northern New England De-
fense Council Association for 2000-
2001. The organization comprises de-
fense attorneys from Maine, Vermont,
and New Hampshire.

TOM MARJERISON and his wife
Kirsten celebrated the arrival of their
first child, Samuel Thomas, born on
November 30, weighinginat arobust 9
Ibs. 11 oz.

Last October Maine Credit Unions
marked International Credit Union Day
with ahost of activitiesthat contributed
totheir communities. Medical Services
Federal Credit Union was one of the
sponsorsof theannual MaineChildren’s
Cancer Program Walk, helping to raise
anew record of $117,000. Thesmallest
CU inthestate, Semiconductor of Maine
FCU, participated by holding raffles
that contributed generously to the Cam-
paign for Ending Hunger. Dan Clarke,
its president, observed, “We take this
timeto show our 1412 member-owners
that we really are different from for-
profit financial institutions.” [
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Two NH& D Attorneys elected
member s of the Firm

ANNEH. JORDAN, whojoinedthe
litigationgroupin 1997, isnow amember
of the firm as of January first. On her
arrival, Annebrought to usseven years of
litigation experience with another Port-
land law firm, as well as extensive jury
trial experience. Sheprevioudy spent six
years as an assistant and then Deputy
District Attorney in York County, spe-
ciaizinginfelony matttersand arson and
fraud prosecutions. Anneisagraduate of
the Nationa Fire Academy’s Fire and
Arson Investigation course, and ATF's
Advanced Investigationof Arsonfor Profit
course. Her practice focuses on insur-
anceliability matters, insurancefraud and
fire law.

Born in Portland, Anne graduated
from Kennebunk High School and earned
her BA from the University of Southern
Maine, summa cum laude, where she
majored in political science. She was
sel ected asthe Outstanding Senior Woman
in 1981. At the University of Maine
School of Law, she served on the Moot
Court Board, and wasawarded her J.D.in
1984. During law school, Anne worked
asastudent prosecutor in theCumberland
County District Attorney’s office.

As amember of the American Bar
Association’s Tort and Insurance Prac-
tice Section, she published and lectured
on*“Informant, Snitches, Surveillanceand
Rewards: Staying Clean When Playing
with Dirt,” at the ABA’s National Insti-
tute on Litigating the Civil Arson Case.
Anne' s professional activities are exten-
sive and varied. She is Chair of the
Governor's Advisory Board on Execu-
tive Clemency, a member of the Maine
Bar Association’ s Breast Cancer Aware-
nessProject, and servesonthe Task Force
for Fire Safety for Children. The latter
group trains people in communities to
identify children who are likely fire set-
ters. Sheisalso President of theCampfire
Boysand Girls of Maine this year.

Anne is an active member of the
ABA’s Tort and Insurance Section, the

ANNE H. JORDAN

I nternational Associationof Arsonlnves-
tigators, and the Maine and Cumberland
County Bar Associations.

Anneand her husband Jeff, the City
Manager of South Portland, livein South
Portland with their son Rob, soon-to-be-
ten, and six-year-old Katie. She teaches
Sunday School to a class of first and
second graders, and loves to ski. She
shyly admits having recently taken up
golf with the family.

Attorney DAVID L. HERZER has
been elected amember of the firm effec-
tive January first. David joined the firm
in 1992 after passing the bar, and after
spending the summers of 1991 and 1992
at NH&D asanintern. He specializesin
insurance defense litigation, particularly
construction defense matters, personal
injury and other civil cases.

A native of Vermilion, Ohio on the
shores of Lake Erie, David wanted to be
anything but alawyer like his father, but
dutifully helped out at his father’s firm.
When he was given some investigative
legal assistant assignments, however,
David became wildly enthusiastic about
thelaw. HemajoredinEnglishLiterature
a the University of Pennsylvania, and
spentayear at King' sCollege, University
of London. It was a backpacking trip
through the mountains of New England

that introduced him to the beauty of New
England, and he enrolled in the Univer-
sity of Maine School of Law. David
distinguished himself as an oralist, win-
ning awards and a national Moot Court
competitiononenvironmental issues. He
earned his J.D., cumlaude, in 1992.

Following David's work with the
Volunteer Lawyers Project, which pro-
vides free legal services for limited-in-
come individuas, severa clients con-
tinue to seek his advice, and David pro-
videsit pro bono. Heis president of the
Northern New England Defense Coun-
sel; astateand local defenseorgani zation
representative to the Defense Research
Institute; andamember of the Cumberland
County Bar Association, theMaine State
Bar Association, and the American Bar
Association. Heisadmittedto practicein
the federal court, District, First Circuit,
and Supreme Court.

David haswrittenfrequently for the
NH&D Newsdletter on electronic mail
evidence, slander and libel under Maine
law, defamation claims, and employer
provision of home computers.

DAVID L. HERZER

Outsidetheprofessionof law, David
pursues his passion for scubadiving and,
asacertifieddiver, seizesevery chancehe
can get in the summer for underwater
exploration. Occasionaly he has the
chance to scuba dive in the blue-green
Caribbean. His other enthusiasms out-
sidetheofficeincludebackpacking, snow
skiing, and sport shooting. He and his
wife Angelalivein Portland. [
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Workers compensation -
Law Court and Board decigons

By StepHEN W. MORIARTY

Benefitsfor partial

In abrief per curiam opinion, the
Court held in Stilson v. Dexter Shoe
Company, 2000 ME 208 (December 5,
2000) that Sections 212, 213, and 214
do not apply to a 1988 date of injury.
These three sections are among eight
sections of the Workers' Compensa-
tion Act of 1992 which were to be
applied prospectively only.

At hearing, there was evidence of
work available within the employee’s
community, althoughtheemployeedid
not have adriver'slicense. The hear-
ing officer awarded 100% partial dis-
ability benefits on the grounds that the
lack of a license made the positions
unavailable to the employee. The six
justices who heard the appeal divided
evenly on the issue, resulting in an
automatic affirmation of the award of
100% partial benefits.

Cap on partial benefits
As originally enacted, 8213 es-
tablished a 260-week cap on entitle-
ment to benefits for partial incapacity.
In accordance with §213(4), the Board
extended the period to 312 weeks ef-
fective January 1, 1999, and extended
it yet again to 364 weeks effective
January 1, 2000. In an important
recent decision, the Law Court
addressed theissue of whether

the extensions of the cap.

In Abbott v. S.A.D. No.
53, 2000 ME 201 (November
13, 2000), the employee had been
injured on September 2, 1993 and
shortly thereafter the employer volun-
tarily paid ongoing benefits for total
incapacity. In October 1998, the em-
ployer stopped paying compensation
on the grounds that the 260-week limit
had been reached, but failed to file a

\t'?}{%

certificate of discontinuance pursuant
to 8205(9)(B)(1). The employeefiled
aPetitionfor Review and aRequest for
Provisional Order, and the Board or-
deredtheemployer toresume payments
of compensation, pending hearing on
thePetitionfor Review. Asaresult, the
employee was actually receiving ben-
efits on the effective date of the exten-
sion of the cap to 312 weeks. The
employer thenfiled acertificate of dis-
continuance based in part upon the
grounds that more than 260 weeks of
compensation hadbeenpaid. Thehear-
ing officer refused to issue a second
provisional order. The hearing officer
ultimately concludedthat theemployee' s
entitlement to compensation ended af-
ter 260 weeks of benefitshad been paid,
and denied the employee’ s Petition for
Review.

TheLaw Court affirmed the deci-
sion and noted that the Board could
have extended benefitsfor partial as of
January 1, 1998 but did not do so. The
Court rejected the employee’s argu-
ment that the 52-week extension be-
ginning on January 1, 1999 applied
retroactively toall datesof injury, find-
ing that such aresult would be incon-

sistent with legidlative intent. As
the Court held:

“Because the 260-week

aclaimant may be entitled to ‘“’f"'—..:) limitation expired duringthe
additional benefitsbased upon ol preceding year before the

Board determined that the
260-week limitation was to
be extended, Abbott is not

entitled to the 52-week extension
for the new extension-period begin-
ning January 1, 1999.” Because the
260-week period had expired before
January 1, 1999, it made no difference
that the employee was actually receiv-
ing benefits on that date.

The Court’s opinion obviously

A

hinged upon the fact that the entitle-
ment to benefitsfor partial had expired
beforethefirst extensionwasapproved
by the Board. By implication, Abbott
suggests that employees who had been
paid less than 260 weeks of benefits
before January 1, 1999 may be entitled
to receive benefits for the additional
52-week period and perhaps beyond.
However, this precise issue was not
presented beforethe Court and remains
unresolved.

Vocational rehabilitation and
work search

Inarecent decision, theLaw Court
clarified the interrelationship between
the pursuit of vocational rehabilitation
and the simultaneous entitlement to
incapacity benefits. In Johnson v.
Shaw’ sDistribution Center, 2000 ME
191 (October 31, 2000), the employee
had a bachelor’ s degree in psychol ogy
and had been injured in 1993 and 1995
whileworkingfull-timeasawarehouse
laborer. Attheemployee’ srequest, the
Rehabilitation Assistant Administra-
tor had ordered an eval uation pursuant
to §217, and the vocational rehabilita-
tion specialist recommended that the
employee pursue studies in psychol-
ogy at the graduate level. The Admin-
istrator then issued a decision approv-
ing rehabilitation consisting of full-
timestudiesat the University of South-
ern Maine to obtain a master’s degree
in psychology.

After approval of the plan was
ordered, the employee filed petitions
for award for histwo injuries, and on-
going benefits for partial incapacity
wereordered based onapresumed earn-
ing capacity in the amount of $210 per
week. The employee appealed to the
Law Court, arguing that the hearing
officer incorrectly concluded that full-
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timework wasavailabletohiminlight
of the ongoing graduate studies. In
effect, the employee sought a determi-
nation that participationinarehabilita-
tion plan satisfied the “work search”
requirement, thus entitling himto total
incapacity benefits.

The Court held at the outset that
the hearing officer was not bound or
constrained by the findings of the Re-
habilitation Assistant Administrator,
and noted that the two officials play
fundamentally different roles within
thebroader workers' compensationsys-
tem. The Court then held that thereis
nothing in the Act to compel ahearing
officer to conclude that work is un-
available to a claimant during the pe-
riod of enrollmentinavocational reha-
bilitation plan. The Court correctly
perceived that the employee was seek-
ing full disability benefitsfor the time
spent in pursuing acourse of study, and
concludedthat theL egislatureintended
that “the employer should not bear the
burden of subsidizing lost income re-
sulting from enrollment in vocational
rehabilitation.”

Johnson underscores the continu-
ing viability of the “work search” rule
and other traditional methods of as-
sessing availability of work. TheCourt
unequivocally rejected the argument
that the pursuit of vocational rehabili-
tation will automatically entitle a par-
tially disabled individual to an award
of total incapacity benefits.

Attorney’s fees for medical reim-
bursement

Astheresult of three occupational
injuries, an employee underwent surgi-
cal care and later hired an attorney to
represent her in connection with her
clam. Among the unresolved issues
wasthe question of payment of medical
fees to the two physicians who had
performed the surgery. As a result of
theattorney’ sefforts, theemployer vol -
untarily paid medical fees to the sur-
geons. Theattorney thenfiledaMotion
for Award of Fees seeking apercentage
of the sums paid to the physicians.

STEPHEN W. MORIARTY

The presiding hearing officer
granted the motion and ordered the
surgeons to pay fees and costs to the
employee’s attorney. One of the phy-
sicians, as a party-in-interest, filed a
Petition for Appellate Review with the
Law Court.

InDoucettev. Pathways, Inc.and
Keith B. Quattrocchi, 2000 ME 164,
759 A.2d 718, the Court vacated the
decision of the Board. The Court held
that the hearing officer, in ordering the
payment of fees, erroneously relied
upon the so-called “ common fund doc-
tring,” as no judgment or settlement
fund existed which was subject to the
claims of potentially entitled parties.
More importantly, the Court held that
the authority of the Board is strictly
limited by statute, and that 8209 of the
Act does not provide that attorney’s
fees may be awarded from the medical
feespaidto ahealth careprovider. The
Court determined that 8325 does not
require a provider or any other third
party to pay aportion of an employee’s
attorney’ sfees, and accordingly found
that the Board had no authority under
the Act to order the health care provid-
ersto pay afee.

Doucette does not necessarily
mean that Petitions for Payment of
Medical and Related Expenseswill no
longer befiled. Indisputesconcerning
payment of medical bills, it ispossible
that some health care providers may
file petitions on their own behalf to
recover fees for services rendered. In

many cases, however, health care pro-
viderswill not havethetimeor inclina-
tion to pursue such claims through the
formal hearing process. Itismorelikely
that health careprovidersmay privately
reach agreement with attorneysfor pay-
ment of fees in the event medical ex-
penses are recovered.

Statute of limitations

Earlier this year, the Court de-
cided in Moreau v. S. D. Warren Co.,
2000 ME 62, 748 A.2d 1001 that pro-
viding in-house medical care did not
extend the ten-year statute of limita-
tionsset forthinformer §95. Recently,
the Court addressed the sameissuewith
regard to thetwo-year statute of limita-
tions. In Joycev. S. D. Warren Co.,
2000 ME 163, 759 A.2d 712, the
employee’ sinjury was also covered by
former 8§95 and the Court extended the
rationale of Moreau to the two-year
statute of limitations. As the Court
held: *In-house medical treatment is
not apayment sufficient to toll thetwo-
year statute of limitations.” Accord-
ingly, for claims governed by former
895, the providing of in-house medical
treatment for an injury will not consti-
tute a payment of benefits which pre-
vents the two-year limitation period
from expiring.

The same result would have been
reached for an injury occurring on or
after January 1, 1993. Current 8306
sets forth an initial two-year and an
ultimate six-year statute of limitations,
and subsections (2) and (6) use funda-
mentally the same “payment of ben-
efits’ language asformer 895. Thereis
nothing in the language of 8306 which
suggests that the Court would treat the
provision of in-house careinadifferent
manner for amore recent injury.

The Joyce Court also commented
on the preparation and filing require-
mentsof afirst report and itsimpact on
the statute of limitations. Pursuant to
former 895, an employer was required
tofileafirst report if an employee had
lost a day of work, but was only re-
quired to complete afirst report for an
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injury causing nolost timebut requiring
theservicesof ahealth careprovider. In
Joyce the employee had not lost time
from work, and although she had re-
ceived treatment at the employer’sin-
house medical facility, the employer
did not complete a first report. The
Court observed that former 895 pro-
vided that thetwo-year statuteof limita-
tions would not begin to run until the

first report had beenfiled, and held that
the statute of limitations continues to
runfor aninjury which doesnot require
the filing of afirst report.

Current 8303 provides that a first
report need not be filed until a day is
lost from work, and that a report must
be prepared and a copy sent to the em-
ployee for an injury requiring the ser-
vices of a health care provider. Under
8306(1) the two-year statute of limita-

tions will not begin to run until afirst
reportisfiled. Therefore, for aninjury
governed by 88303 and 306, the statute
of limitationswill begintorunimmedi-
ately following an injury and will ex-
pireif noduty tofileafirst report arises
within the following two years. [
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