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What congtitutes‘vacancy’ ininsurer’s
firepolicy excluson?

First Circuit Court defines vacancy under a dwelling fire policy

By RacHEL L. REEVES

n a recent decision, Langill v.

Vermont Mutual Insurance Co.,
No. 01-1074 (1st Cir. 2001), the First
Circuit Court of Appeals considered
the question of whether an insured
dwelling had been vacant for more
than 60 consecutive daysat thetime of
thefire. Under Massachusetts law, an
Insurer’s Fire Dwelling Policy must
carry this exclusion: “Unless other-
wise provided in writing, we will not
be liable for loss caused by fire or
lightning occurring while a described
building is vacant, whether intended
for occupancy by owner or tenant,
beyond a period of sixty consecutive
days for residential purposes of three
units or less, and 30 consecutive days
for all other residential purposes.”

Theinsured premiseswas arental
dwelling about 35 to 40 feet away
from the Langill’s residence. Two
tenantswho had lived at therental unit
for 12 years moved out in February
1999, leaving the property in poor
condition. Mr. Langill undertook to

itedit at night to smoke or meet friends,
had coffee there with a friend six or
seven times, and once stayed the en-
tire night.

On May 5th, fire broke out at the
rental property in the middle of the
night. Vermont Mutual, relying on
the statutory exclusion for vacancy,
denied coverage. TheLangillsbrought
suit, and the question presented to the
First Circuit was whether, under Mas-
sachusetts law, the undisputed facts
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depict adwelling that had been, at the
timeof thefire, “vacant” for morethan
sixty consecutive days.

In reaching its decision, the Court
examined the policy reasons behind
the vacancy exclusion. Thosereasons
included the increased likelihood that
afire will remain undiscovered when
the building is left vacant, thereby
causing more damage, and the greater
risk of arson. The court held that the
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effective for protection from vandal-
ism. The Court therefore upheld Ver-
mont Mutual’ s denial of coverage.
The Court stated that whether the
building is attended and occupied is
the central question. The test for de-




termining vacancy when the premises
is a dwelling is whether there is a
sustained presence of aresident, par-
ticularly during the hours of darkness,
and the presence of furnishings and
amenities minimally necessary for
human habitation. In this case, the
Court found that the furnishings
present, and the limited presence of
Mr. Langill was not sufficient. The
First Circuit, however, did not fore-
close the possibility of a set of facts
not involving aresident but so paral-
leling the conditionsof residency asto
avoid application of the exclusion
clause.

Maine law has a similar required
statutory exception in the policy when
thebuildingisvacant. 24-A M.R.S.A.
§ 3002 (1) provides, “Unless other-
wise provided in writing added hereto
this Company shall not be liable for
loss occurring . . . (b) while a de-
scribed building, whether intended for
occupancy by owner or tenant, is va-
cant or unoccupied beyond aperiod of
sixty consecutive days. . .."

The First Circuit decision, while
not binding, is instructive to Maine
courtsindetermining what constitutes
‘vacancy.” O
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E-commer ce causing changes
In Mainelaws and case discovery

By AbriaN KENDALL

The 120th Maine Legidature’ s new
lawsoffer anexcellentillustrationof both
the promising side and the darker side of
the Internet, taking into account human
nature as it is exhibited on the Internet.
Technological developments have af-
fected not only thetypesof casesthat now
comebeforethe courts, but a sotheman-
agement procedures for those cases as
well. Changes are seen most notably in
theareaof personal jurisdictionandinthe
conduct of discovery.

Earlier, Maine adopted the Uniform
Electronic TransactionsAct (UETA),and
theMaineDigital SignatureAct(MDSA).
Theselawsaredesigned to bolster confi-
dence in on-line transactions by provid-
ing a uniform framework for enforce-
ment of both consumer and commercial
business conducted on the Internet, but
do not represent a substantial change in
thelawsof contractsand commerce. The
means by which contracts are formed —
the extension of an offer and the accep-
tanceof that offer suchthat a“ meeting of
the minds’ takes place — remains the
same.

Recent enactments

Someof themoreimportant lawsthe
Legislature enacted that will affect
Internet-based technol ogy, including the
MDSA, are:

An Act Conforming the Maine
Digital Signature Law to the Federal
Law.

Thisact repealsthelaw that exempts
deeds, mortgages and other documents
that affect titletoreal estatefrom thelaw
that validates electronic or digital signa-
tures. It brings Maine law into line with
the federal enactments.

An Act Réating to Personal Pri-
vacy and Government Information
Practices.

This new law requires each public
entity that has a publicly accessible web

site (1) develop apolicy regarding infor-
mation practices relating to personal in-
formation, and (2) post notices of these
practicesontheweb site. Thepolicy must
address the type of personal information
collected, its use and disclosure, proce-
duresfor accessand protection, and secu-
rity.

An Act to Prohibit Cyberstalking.
This act revisesthe definition of stalking
as" conveyingoral or writtenthreats’ that
include causing a communication to be
initiated by computer or other similar
device.

AnAct to Specify that Possession of
Sexually Explicit Materials by way of
thelnternetisCriminal. Thisactamends
the current law to expresdy criminalize
possession of sexualy explicit materials
that have comeinto aperson’ spossession
viathe Internet.

Jurisdictional theory

Two essentia requirements must be
met for an action to be brought in a par-
ticular court: personal jurisdiction and
subject matter. Personal jurisdiction in-
volves the court’s ahility to exercise its
powers over aperson or entity so that the
“traditional notions of fair play and sub-
stantial justice” under the U.S.
Congtitution’ sdue processclauseissatis-
fied. The question of jurisdiction in a
lawsuit based on Internet use alone has
not yet been confronted by theLaw Court,
but the Court’ spreviousdecisions, aswell
as case law in other court systems, offer
reasonably good guidance on whether a
Mainecourt canexercisejurisdictionover
anon-resident.

Main€e's long-arm statute expressy
states that “it shall be applied so as to
assert jurisdiction over non-resident de-
fendantsto thefullest extent permitted by
thedueprocessclauseof theUnited States
Condgtitution, 14th Amendment.” The
long-armstatute, 14M.R.S.A. §704-A(1),
lists activities considered giving rise to
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personal jurisdiction, including: the
“transaction of business’ in Maine, and
the“[d]oing or causing atortiousact tobe
done, or causing atortiousact to be done,
or causing the consequences of atortious
act to occur” in Maine. Case law has
fleshed out thisdefinition. Beforeacourt
can exercise personal jurisdiction over a
non-resident, it must conclude that:

1. Maine has alegitimate interest in
the subject matter of the action;

2. The defendant, by its conduct,
should reasonably have anticipated liti-
gationin Maine; and

3. The exercise of jurisdiction by
Maine's courts would comport with tra-
ditional notions of fair play and substan-
tial justice.

Internet contactswithaweb sitewith
active solicitation and sales in this state
are comparable to commercia activity
through newspaper advertisements, via
fax or over thetelephone. Multiple sales
via the Internet to Maine residents will
almost certainly expose the non-resident
tojurisdiction. However, theinstance of

thesinglesaleisasituationfor whichno
certainanswer canyet begiven. Greater
scrutiny would fall on which party ini-
tiated the contact and the scope of com-
munications. For examplein Murphyv.
Keenan, 667 A.2d 591 (Me. 1995),
where the sale of a boat to a Maine
resident was a single event and the de-
fendant did not initiate the contact, no
jurisdiction was found.

Changesin conduct of discovery
Attorneys are now using a broader
interpretation of “document” as used in
Rule 34 of the Maine Rules of Civil
Procedure. Computer harddrives, e-mail
records, back-up tapes, and other mag-
netic and digital media are subject to
discovery. Most recently, compact discs
that can be recorded by the consumer
(CD-Rs) can beincluded in arequest for
production. But these advanceshaveled
to additional costs and considerations.
The deciphering of hard drive informa-
tion, or retrieving del eted documentsand
messages, is a job for experts, and fees

may now beincurredthat would not have
beenincluded in the standard paper trail.

E-mail and other computer data are
subject to the Maine Rules of Evidence
astoadmissibility. Therulesthat pertain
tohearsay, for exampl e, will apply unless
the statement is specifically defined as
not being hearsay under Rule 801(d), or
one of the other exceptions.

Thelaw historically has never been
swift to respond to societal and techno-
logical change, likely toavoidbeing spun
by the prevailing breeze of the moment.
Y et we cannot afford the luxury of wait-
ing to see how a certain technological
trend will play out. Consequently, the
use of “cookie cutter” responses and
boilerplatelanguage could make matters
worse if not customized to the case.
Economies of scale that often go with
repeated similar transactions and pat-
terns may be harder to come by. This
may in turn trang ateinto higher transac-
tion costs as attorneys make the needed
adjustmentsto strategy and practice. [

Rare challengefor insurers

Theinsurance industry isfacing an
actuarial challenge of a high order,
though not for the first time. Insurers
base their premiums on risk. But even
the mathematical specialists who build
the“what if” modelsare being stumped
by the events of September 11. Actuar-
ies need a number of events of similar
pattern that can be turned into data and
viewedover theyearstoreveal apattern,
a statistical model, factoring in prob-
ability. The model does not take into
account the unimaginable. Thereisno
actuarial way to say that there’'s not
going to be another event likethe catas-
trophes of the World Trade Center and
the Pentagon.

Until September 11, the natural di-
sastersof floods, earthquakesand hurri-
canes — in contrast to the man made
disasters of fires, pollution, explosions
or nuclear fallout — have been the most

catastrophic. Atitssimplest, astatistical
model multipliestheprobability of ahap-
pening by its probable size to determine
thelikely cost —trandlating into the price
charged for insurance. Nearly dl stan-
dard property liability policies covered
terrorism as a matter of course before
September 11th. The industry now is
rethinking this coverage, and actuaries
report they needtimeto devel op ahistory
that can tell them if terrorism will bein
our future.

Meanwhile, insurers are informing
Congress on the problems of covering
terrorism risk because it cannot be mod-
eled. Theindustry has been discussing
with lawmakers ways they can work to-
gether on providing coverage for terror-
ism acts. One solution being considered
isto establish a system of pooled premi-
umsthat would purchasereinsurancefrom
thefederal government. However, since

property insuranceisstateregul ated, any
proposed activity of federd legislators
would likely involve input from state
insurance regulators.

The problem of balancing property
liability coverage in terrorism claims
should be addressed by Congress in its
session of 2002. Meanwhile, since no
federal backup is in place as yet, state
insurance regulators have begun grant-
ing requests from companies seeking to
excludecoveragefor terrorismfromcom-
mercial policies. The National Associa
tion of Insurance Commissionersisrec-
ommending to states that they allow in-
surancecarrierstoexcludeterrorismcov-
erageif an act causesat least $25 million
dollars in damages. Exclusions would
not apply to auto, home, or lifeinsurance
coverage. Should Congress eventually
enact afederal backup, the terrorism ex-
clusionswould expire. [
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Two recent Law Court decisons

By Davip P. VERY

Common carriers duty to
protect impaired passengers

Does ataxi driver have a duty of
carenot todrop off acustomer whomhe
knew wasintoxicated near his automo-
bile? Inasplit decision, the Law Court
answered that question in the negative
in Mastriano v. Blyer, 2001 ME 134
(September 14, 2001).

Douglas Dionne spent the early
evening hours of August 4, 1997 drink-
ing beer at the Elk's Lodge in
Skowhegan. ThelL odgerefusedtoserve
Dionne any more liquor and another
patron called Blyer Taxi Servicetogive
Dionne aride home. A friend helped
him into the cab and told the driver,
Clifford Groder, Jr., to take Dionne
home because he had too muchtodrink.
Onceinthecab, Dionnerefusedto give
his home address and instead directed
Groder to take him to the Kennebec
Valley Inn. When that proved to be
closed, he asked the driver to take him
to Bloomfields Tavern. Once there,
Dionne paid the fare and walked into
the bar.

Later that evening, Groder re-
spondedtoacall fromthetavernto pick
up Dionne. Dionne gave Groder direc-
tionstodrivehimtoaconveniencestore
to purchase cigarettes. Dionne then di-
rected Groder to return him to the Elk's
Lodge.

AttheElk'sLodge, Dionnepaidthe
fareplusalargetip, exited thetaxi, and
walked past his automobile. Groder
relatedthat heknew thecar wasDionne's
because he saw Dionne walk up to it,
kick it, and call it a "piece of junk."
Dionnethen walked over to afenceand
Groder assumed Dionne was going to
relieve himself. Groder heard other
voicesintheareaand, assuming Dionne
would be safe, he left the Lodge and
resumed work. Later that evening,
Dionne died in a single car accident
whiledriving hisautomabile. Hisblood

alcohol content was.25. Itisnot known
if Dionne had anything more to drink
after he left Groder's cab for the last
time.

Dionne's personal representative
filedawrongful death action against the
driver andthetaxi company. Thedefen-
dants moved for a summary judgment,
arguing that it had not been established
that the defendants had breached any
duty of care to Dionne. The Superior
Court granted the motion, finding that
the plaintiff had "failed to raise agenu-
ine issue of material fact to dispute de-
fendants' statement that the place of
discharge was reasonably safe and that
the passenger/carrier relationship had
ended." The Court also declined to
"extend thecarrier'sduty toinclude pre-
venting Dionne from drinking and/or
driving after safe dischargein areason-
ably safe place.”

Onappeal, theLaw Court reiterated
that a common carrier owes its passen-
gersaduty that requires the exercise of
the highest degree of care compatible
with the practical operation of a ma-
chine in which the conveyance was un-
dertaken. The Law Court held that this
heightened standard of care continues
until the carrier has given its passenger
a"reasonably safedischargeat areason-
ably safe location." The Court further
reiterated that absent a special relation-
ship, the law imposes no duty to act to
protect someonefrom danger unlessthe
dangerous situation was created by the
defendant.

While acommon carrier does have
a specia relationship with its passen-
gers, the Law Court held that in this
instanceany specid responsibility ended
with Dionne's safe exit at a safe place.
The Court found that the cab driver had
no further duty to act affirmatively to
protect the passenger from himself after
he |eft the taxi. To hold otherwise, the

Court observed, would expose common
carriers to potentia liability any time
someoneclaims, withtheclarity of hind-
sight and the emotion of subsequent
tragedy, that the carrier should have
noticed a passenger's possible impair-
ment and, accordingly, taken steps, per-
haps against the passenger's wishes, to
protect the passenger from each and
every potential harm of the passenger's
owndesign. The Court noted that while
Mr. Dionne's death was a tragedy, "it
wasatragedy caused by hisownhandin
becoming intoxicated, entering his car,
and driving himself to his death."

Chief Justice Wathen, in one of his
last decisions, dissented. Thechief judge
noted that discharging an intoxicated
passenger at his or her car may not be
discharging the passenger at a reason-
ably safelocation. A carrier could sim-
ply refuse service to an apparently in-
toxicated individual who requested to
betransportedto anunsafel ocation such
ashisor her car. Justice Wathen argued
that the summary judgment should have
been vacated, as a jury could find that
Groder knew Dionne was disabled due
to his intoxication and discharging
Dionne at his car exposed him to an
unreasonable risk of harm resulting in
his death.

While this decision deals with the
duty of taxi companies, itisalso avery
strong statement both on the obligation
of individuals to accept persona re-
sponsibility for their own safety, and on
the obligation of others to protect the
individual from potential harm of the
individual's own design.

Intentional and negligent infliction
of emotional distress claimsclarified
In amost interesting split decision,
new Chief Justice Leigh Saufley, writ-
ing for the majority, addressed the sig-
nificant differences between claims of
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intentional and negligent infliction of
emotional distress.

The case involved the assault and
robbery of a Domino's Pizza delivery
person. Thethreedefendantsweredrink-
ing at defendant LisaGagne'shouse and
decided to order a pizza and have it
delivered to a vacant house nearby.
Gagneknew that her companionshad no

DAVID P. VERY

money. When the two male defendants
|eft her house, shecautionedthem, "Don't
get caught.” Gagne did not go with
them. When the pizza delivery driver,
Barbara Curtis, arrived at the vacant
house, she was assaulted, injured, and
robbed by one of thedefendants. Gagne
later told the other defendants to throw
the pizza boxes into the river, and she
also lied to the police about severa
aspects of the events.

Three years after the assault and
robbery, Curtisfiled acomplaint agai nst
the three defendants. Her claim was
voluntarily dismissed becauseof thetwo-
year statute of limitations. Curtis then
filed an amended complaint, and on a
motion for summary judgment, thetrial
court dismissed the claims of negligent
and intentional infliction of emotional
distress against defendant Gagne.

Onappeal, in Curtisv. Porter, 2001
ME 159, 784 A.2d 18, Chief Justice
Saufley first commented on the sum-
mary judgment process. The Chief Jus-
tice stated, "Summary judgment is no
longer an extreme remedy. Itissimply
a procedural device for obtaining judi-

cial resolution of those mattersthat may
be decided without fact-finding." The
Court noted that where the defendant
movesfor summary judgment, theplain-
tiff must establish aprimafacie casefor
each element of the cause of action that
isproperly challengedinthedefendant's
motion. Uncontroverted facts are ac-
cepted as true and, in addition to the
specificfactsset forth by the parties, the
Court "will consider any reasonable in-
ferences that a fact-finder could draw
from the given facts."

Regarding the claim of the inten-
tional infliction of emotional distress,
the real dispute before the Court was
what reasonable inferences could be
drawn from the facts presented. The
Court reiterated that in order to with-
stand a motion for summary judgment
regarding a claim of intentiona inflic-
tion of emotional distress, a plaintiff
must present facts in support of the fol-
lowing four elements:

(1) The defendant intentionally or
recklesslyinflicted severeemotional dis-
tress or was certain or substantially cer-
tain that such distresswould result from
her conduct;

(2) The conduct was so extreme
and outrageous asto exceed all possible
boundsof decency and must beregarded
asatrocious, utterly intolerableinacivi-
lized community;

(3 The actions of the defendant
causedtheplaintiff'semotional distress;
and

(4) Theemotional distresssuffered
by the plaintiff was so severe that no
reasonabl e person could be expected to
endure it.

The defendant had argued that her
limited role, if any, in the assault and
robbery could not have caused the
plaintiff's emotional distress, that her
conduct was not outrageous, and that it
did not riseto thelevel of intentional or
recklessbehavior. The Court noted that
a person acts "intentionally" if subjec-
tively he wants or foresees that harm to
another will almost certainly result from
hisactions. A personacts'recklessly” if
he knows or should know that his con-
duct createsan unreasonablerisk of harm

to another person and the unreasonabl e-
ness of his actions exceeds negligence.
The Court stated that a person involved
in "planning” a nighttime theft from a
delivery person knows or should know
that the theft may result in serious emo-
tional harmto that person. It concluded
that the facts presented were sufficient
toalow ajury to"infer" that Gagnewas
an active participant in the robbery. In
addition, the Court could not, asamatter
of law, say that participation and plan-
ning in a nighttime robbery is not ex-
treme and outrageous conduct regarded
asatrociousand utterly intolerable. The
Court noted that, while a fact finder
could conclude the inferences and con-
clusions are not borne out when evi-
dence is presented at trial, they were
sufficient to defeat the defendant's mo-
tionfor summary judgment ontheclaim
of intentional infliction of emotional dis-
tress.

The dissent argued that while there
was evidence from which a jury could
infer that Gagne had some"knowledge"
that the other defendants were contem-
plating a theft, there was insufficient
evidence that Gagne participated in the
“planning” of the theft. Further, the
dissent found that the plaintiff's emo-
tiona distress was caused not by the
theft, but by the assault, an action that
Gagne could not foresee. While the
majority of justices stated that a court
may not speculate when it comes to
facts, the dissent highlights that a trial
court may "infer" facts favorable to the
plaintiff to defeat a summary judgment
motion.

The Court then addressed the claim
for thenegligent infliction of emotional
distress. Chief Justice Saufley noted
that the conclusion that Gagnemay have
engaged in the intentional infliction of
emotional distress does not lead to the
conclusion that the claim for negligent
inflictionmust alsolie. TheCourt reiter-
atedthat theclaimsarenot distinguished
merely by the level of intentionality in
the conduct at issue. The Court noted
that in the famous case of Gammon v.
Osteopathic Hosp. of Maine, 534 A.2d
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1282, (Me. 1987), the Court discussed
the claim of negligent infliction of emo-
tional distressin terms of general fore-
seeability. It hassince declined to apply
a pure foreseeability analysis to deter-
mine whether a duty to avoid negli-
gently causing emotional harm exists.
Although each person has a duty to act
reasonably to avoid causing physical
harm to others, the Court noted, thereis
no analogous general duty to avoid neg-
ligently causing emotional harm to oth-
ers. Thus, while any person may be
liable for intentional infliction if the
conduct causing theharmissufficiently
outrageous and is intentional or reck-
less, the universe of those who may be
liablein tort for the negligent infliction
of emotional distressismuch morelim-
ited.

Therefore, the Court held that a
duty to act reasonably to avoid emo-
tional harm to others would only be
recognizedinthreevery limited circum-

stances. First, in claims commonly re-
ferred to as* bystander liahility actions’
where someone closely related to the
victim suffers serious emotiona dis-
tress from witnessing harm caused to
that person by the tortfeasor's negligent
act. Second, where a"specid relation-
ship" exists between the tortfeasor and
the person emotionally harmed. The
Court cited previous cases holding that
the physician/patient relationship and
the psychotherapist/patient rel ationship
are such unique relationships. The
Gammon case was aso placed in this
category given a hospital's relationship
to the family of a deceased in the han-
dling of the deceased’ sremains. Onthe
other side of the coin, the Court pointed
out that it previously held that the rela-
tionship between amember of theclergy
and members of the church does not
constitute such a special relationship.
Thethird circumstanceiswherethe
wrongdoer has committed another tort.
The Court stated however that theclaim

of distress is usually subsumed in any
award entered ontheseparatetort. While
negligent infliction claimsareroutingly
added to complaints stating a cause of
actionintort, the Court observedthat the
practice is rarely necessary unless the
clamismadeby a“bystander” or against
one with a“specia relationship” to the
plaintiff. The Court further highlighted
that anegligent infliction claim requires
proof of "severe' emotional distress, an
element of damage that is not required
when the separate tort provides for re-
covery of emotional damages.

In Curtisv. Porter, asthere was no
specia relationship between the parties
and as there was no bystander liability,
the Court foundtheplaintiff did not have
aseparate claim for negligent infliction
of emotional distress. It vacated the
summary judgment on the claim of in-
tentional infliction of emotional distress,
and affirmed thejudgment for thedefen-
dant on the claim of negligent infliction
of emotional distress. [J

Federal Court adoptsimplied _
co-insured doctrine barring subrogation

InNorth River I nsuranceCompany
v. Snyder, MagistrateJudgeDavid Cohen
of the United States District Court held
that atenant cannot beliablein subroge-
tiontotheinsurer of alandlord absent an
express agreement to the contrary in a
writtenlease. Inhisdecision, Magistrate
Judge Cohen adopted the rationale first
set forth in Sutton v. Jondahl, 532 P.2d
478 (Okla. App. 1975), and subsequently
adopted by a number of courts.

In North River, the defendants were
tenantsin amulti-tenant apartment com-
plex. The defendants had signed a stan-
dard lease agreement that did not ex-
pressly provide that the landlord could
assertasubrogationaction. Althoughthe
defendants did have tenants’ insurance,
the lease did not require that they obtain
coverage. Inreaching hisdecision, Mag-

istrate Judge Cohen noted that subroga
tion is an equitable remedy, and a con-
trary result woul d causetenantsand land-
lords of multi-tenant buildings to insure
the same real property, which would
merely beawindfall toinsurancecompa-
nies.

Magistrate Judge Cohen's Memo-
randum of Decision in favor of North
River was recently adopted by U.S. Dis-
trict Court Judge Hornby, but the issue
has been certified to the Maine Supreme
Judicial Court for a resolution of state
law. It is expected that the Maine Law
Court will issue a decision, and finaly
resolve thislegal issue by April, 2002.

This decision, and any future rul-
ings, will significantly affect insurers
handling of subrogation claims. The
state of the law on this issue is unclear
until the Maine Law Court renders its

opinion. Nevertheless, it is extremely
important that adjusterstaketheseissues
into account when handling subrogation
claims.

Although this decision will ater in-
surers’ handling of subrogation claims, it
is important to note the limits of this
decision. Evenif the Law Court adopts
the implied co-insured doctrine barring
subrogation, this case would only apply
toresidentia tenantsinmulti-tenant build-
ings. The moreinteresting issue will be
whether theL aw Court would extend this
doctrine to non-residential leases or
single-tenant buildings in future cases.

Wewill keep clients updated on the
status of this important issue through
future editions of the Newdletter and
NH&D’s new E-Newsletter.

Tom Marjerison
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ThreeNH& D attorneys
elected membersof thefirm

Emily Bloch, Adrian Kendall and

Thomas Marjerison

Warm congratulationsarein order to
threeableassociates, Emily Bloch, Adrian
Kendall and Tom Marjerison, who were
elected membersof thefirmasof January
1, 2002.

EMILY BLOCH of the litigation
group speciaizes in
medica malpractice

. defense and generd

litigation. She is a

graduateof Connecti-

cut Collegewithma
jorsin Asian studies
and psychology, and

Cornell University

Law School, with a

concentration in public law. She is a

member of the Maine and Cumberland

County Bar Associations, has served as

Co-chair of theWomen' sLaw Section of

theMaine State Bar Association, and was

activeinthe Maine Businessesfor Socia

Responsibility as Co-chair of the Public

Policy Committee.

Emily and her husband, Richard Frogt,
livein Falmouthwiththeir eight-year-old
son Jackson, and six-year-old daughter
Dana.

ADRIAN KENDALL of the com-
mercia groupearned
aB.A.inpolitical sci-
ence from the Uni-
versity of Pennsylva-
nia,andhisJ.D.from
the University of
Maine School of
Law, cumlaude. Be-
fore coming to
NormanHanson & DeTroy, Adrian spent
fiveyearsin practice with aPortland law
firm primarily in commercial, corporate
and admiralty law.

At NH&D, Adrian concentrates in
real estate, corporateand commercial law,

&1:‘ ah
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and also serves Maine's credit unions.
Adrian isfluent in German and serves as
representative to the State of Maine for
theGerman Consulate General inBoston.
He livesin Cumberland with his family,
wherehealso serveson thetown’ sBoard
of Assessment and Appeals. He is an
annual speaker on business entity issues
and most recently was akeynote speaker
on e-commerce lega developments.

THOMASMARJERISONisamem-
ber of the litigation
group, and concen-
trates his practiceon b
civilandcriminal liti- g = =
gation. Hereceived | & 3
his undergraduate
degree from Con-
necticut College and
his law degree from
the University of
Maine School of Law, whereheserved as
an associate editor of the Maine Law
Review.

Prior to joining the firm, Tom was
employed as an Assistant Attorney Gen-
era, and was afrequent instructor at the
Maine Crimina Justice Academy. In
1998, he was a Lega Specidist to the
International Criminal Tribuna for the
former Yugodaviain TheHague. Inthat
position, Tom advised the Office of the
Prosecutor on the prosecution of war
criminalsinthenationa courtsof Bosnia-
Herzegovina

Tomisinvolvedinanumber of insur-

L

‘_f anceindustry groups, and frequently pro-
. vides seminars to clients on emerging

insuranceissues. Heisamember also of
the Maine Supreme Judicial Court’s Ad-
visory Committee on the Rulesof Crimi-
nal Procedure and is Chairperson of the
Criminal Law Section of the Maine State
Bar Association. Tomand hisfamily live
in South Portland.

New Chief Justice
appointed to
Maine Supreme
Judicia Court

Last fall the Chief Justice of the
Maine Supreme Judicial Court, Daniel
Wathen, in a surprise move stepped
down from his post to announce his
decision to run for the governorship in
the election of 2002. However, after a
test of the political waters, Justice
Wathenwithdrew, leaving openthe post
of Chief Justice.

The full Maine Senate confirmed
Governor King's nomination in De-
cember, and Leigh Ingalls Saufley,
sworninonJanuary 9, 2002, becamethe
first woman Chief Justice of the Maine
Supreme Court, and the youngest to
servesincethe Court first began hearing
casesin 1820in York Village.

Justice Saufley has served on the
seven member appellate court since
1997, and has been ajudge for the past
11 years, serving on the Superior and
the District Courts in Maine, the first
Chief Justice to have done so. Justice
Saufley has said that it was her experi-
ence in thelower courts, and as deputy
attorney general in the human services
division, that was her best preparation
for the post of Chief Justice.

Educated in Maine public schools
from kindergarten through law schooal,
Justice Saufley hasworked for the state
nearly her entirecareer. Thecoreof her
experience she believes came from her
yearsin District Court, both asalawyer
and ajudge. Itsdocket carries 20 to 60
cases a day, and is expected to make
some of the most harrowing decisions
affecting afamily. Justice Saufley, asa
Supreme Court Justice, continues to
serve one day each month on a District
Court bench. She is married and the
mother of two teen-age children. [
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Workers compensation - recent
Law Court decisons

By StepHEN W. MORIARTY

Maximum benefit level

Section 211 of theWorkers' Com-
pensation Act provides that the maxi-
mum benefit level shall bethe higher of
$441 or 90% of the state averageweekly
wage. The benefit level remained un-
changed for a number of years, but as
theresult of progressiveincreasesinthe
stateaverageweekly wage, thelevel has
been raised three times by the Board,
and now stands at $471.76.

In Dudley v. Burns & Rowe Con-
struction Group, 2001 ME 161 (No-
vember 28, 2001), the Court had an
opportunity to address the issue of en-
titlement to increased compensation
based onrevisionsto the maximum ben-
efit level. The employee had been in-
juredin 1997 and had received ongoing
benefits for total incapacity ever since.
His average weekly wage entitled him
to benefits at the maximum rate. The
employee filed a petition to calculate
the compensation rate, claiming that he
was entitled to benefits based upon the
several Board-approvedincreases. The
Court affirmed an award of benefits
based upon each increaseintherate. In
so ruling, the Court rejected the
employer’s argument that an employee
entitled to receive benefits at the maxi-
mum rateislockedintotherateineffect
at thetimeof injury. Instead, the Court
found that the plain language of the
statute entitled the employee to com-
pensation based upon each increase to
the maximum rate.

Reinstatement offers

In two recent decisions the Law
Court has strengthened to the remedies
availabletoan employer under 8214. In
Holt v. SA.D. #6, 2001 ME 146, 782
A.2d 779, the employee had returned to
work with accommodations following
an occupational injury, and later re-
signed without good and reasonable

cause. A Hearing Officer awarded on-
going benefits for partial incapacity,
and rejected the employer’s argument
that the employee’ s resignation consti-
tuted a refusal of a bona fide offer of
suitable employment.

STEPHEN W. MORIARTY

Inreversingthedecisionof theHear-
ing Officer, the Court initially held that
8214(1) applies whether or not an em-
ployer had actually begun paying ben-
efitsto adisabled worker. Moreimpor-
tantly, the Court held that an ongoing
and existing employment relationship
creates an implied offer of suitable em-
ployment, and that a resignation from
such employment is equivalent to are-
jection of a continuing offer to cometo
work. A formal or affirmative offer of
reinstatement is unnecessary where a
claimant has already returned to work.
Therefore, because the employee had
voluntarily resigned without good cause,
the Court held that the employee had
forfeited her entitlement to benefits for
the duration of her refusal to work.

In Roev. Yarmouth Lumber, Inc.,
2001 ME 159 (November 20, 2001), the
Court held that employers paying ben-
efitswithout prejudice may make offers
of relnstatement to suitableemployment,
and that benefits may beforfeited when

such offers are rejected without good
and reasonable cause. The employee
had been paid benefits without preju-
dicefollowinginjuriessustainedin 1994
and 1997, and an offer of reinstatement
was made within restrictions recom-
mended by the treating physician. The
employee refused the offer and filed
petitionsfor award. AlthoughtheHear-
ing Officer granted the petitions, no
benefits were awarded based upon a
finding of rejection of reinstatement
without good cause.

On appeal, the employee argued
that §214 did not apply where benefits
were being paid without prejudice.
Chapter 1, 82(2) of the WCB Rules
provides as follows:

2. If no payment schemeexists, the
employer may reduce or suspend the
payment of benefits pursuant to 39-A
M.R.S.A. §205(9)(B)(1). The provi-
sionsof 39 M.R.S.A. §214 do not apply
to compensation paymentsthat aremade
without prejudice.

The Court affirmed the decision of
the Hearing Officer and rejected the
argument that 8214 did not apply. It
held that the rule was contrary to the
plain language of the statute, and that
employerspaying benefitswithout preju-
dicecan extend reinstatement of fersun-
der §214. The decision of the Hearing
Officer declining to award benefitswas
affirmed.

Work search

Disabled workers' compensation
claimantsreceiving unemployment ben-
efits are required to make at least three
jobinquiriesper week tomaintain eligi-
bility. However, as the Court has now
held, work search efforts sufficient to
secure unemployment benefits may not
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be adequate to satisfy the traditional
work search requirement. In Morse v.
Fleet Financial Group, 2001 ME 142,
782 A.2d 769, benefits for total com-
pensation had been awarded based on
the employee’ s testimony that she had
contacted three potential employers per
week to qualify for unemployment ben-
efits. None of the businesses contacted
were identified, nor was there any evi-
dence that the businesses were actually
hiring, or that therewerepositionsavail-
ablefor which the employee was quali-
fied.

Although the Court agreed that a
Hearing Officer may examine an
employee’'s personal characteristics
(such as age and educational back-
ground) in examining overall employ-
ability, it held that such evidence can-
not, without more, establishtheunavail-
ability of work within an employee's
community. TheCourt emphasizedthat
the lack of employment opportunities
can be established by customary work
search evidence or by labor market evi-
dence, but that the claimant’ s evidence
of job inquiriesto other unemployment
benefitswas not specific enough to sup-
port an award of benefitsfor total com-
pensation. The Court held that the em-
ployee was not entitled to benefits for
total or partial at a 100% rate, and re-
manded the matter for further proceed-
ings.

Statute of limitations

Several years ago, the Law Court
suggested in Eaton v. BIW, 502 A.2d
1040 (Me. 1986), that atransfer to suit-
able employment might be the equiva-
lent of the payment of compensation
benefits for purposes of extending the
statute of limitations. However, in
Dahms v. Osteopathic Hospital of
Maine, 2001 ME 145, 782 A.2d 774,
the Court confronted the issue directly
and held that “a transfer to light-duty
employment is not a payment for the
purposes of tolling the statute of re-
pose.”

The employee had been injured in
1983, and benefitswerelast paidin June
1987. The employee had returned to

work in avariety of positions. Follow-
ing a casua conversation with an em-
ployer nurse in 1993 concerning ongo-
ing problems connected with theinjury,
the employee was relieved of more de-
manding physical duties and his em-
ployment continued. Following addi-
tional surgery, the employeefiled ape-
tition for restoration in 1998, and the
employer raised theformer 10-year stat-
ute of limitations as a defense to the
petition. The Hearing Officer granted
the petition and awarded ongoing ben-
efits.

The Court vacated the decision and
held that the statute of limitations can
only be extended upon the making of
monetary payments either directly to
theemployeeor to athird party, such as
a hedlth care provider. As the Court
held, “theterm ‘payment’ in the statute
of limitations refers to the payment of
money for a benefit or service, rather
than the provision of some other direct
benefit.” Although this case was de-
cided pursuant to former 895, it appears
unlikely that transferring an employee
to a new position would be found to
constitute a payment of benefits pursu-
ant to current 8306.

Unavailability of work

The employee had been injured in
1974 and eventually stopped working
for his post-injury employer in 1999.
He began to receive temporary disabil-
ity benefits from that employer, but un-
der the terms of the plan his benefits
would be cut in half if he were to earn
more than $100 per week with a new
employer. Hefiled a petition for resto-
ration, and the Hearing Officer held that
the adverse impact of entitlement to
disability benefits rendered positions
paying more than $100 per week “un-
available” to him.

In Hogan v. Great Northern Pa-
per,Inc., 2001 ME 162 (November 28,
2001), the Court vacated the decision of
theHearing Officer and emphasized that
post-injury wage-earning capacity is
based upon physical ability to earn in-
come coupled with the availability of
work within one’' sphysical restrictions.

The Court acknowledged that in some
extreme circumstances it may be pos-
sible that negative financial conse-
guences may make post-injury employ-
ment“unavailable.” However, theCourt
found that the mere potential reduction
of disability benefits did not make posi-
tions paying more than $100 per week
unavailable to the employee. The deci-
sion of the Hearing Officer was vacated
and the matter wasremanded for further
proceedings.

Settlement and apportionment

In multipleinjury caseswith differ-
ent responsible carriers, the settlement
of one carrier’ s claim has had uncertain
impact upon the responsibility of the
non-settling carrier or carriers. The Court
has now held that settlement with one
carrier cannot increase the obligations
of a non-settling carrier, as previously
established through an apportionment
proceeding.

In Edwardsv. Travelersinsurance
Co., 2001 ME 148, 783 A.2d 163, the
employee sustained separate repetitive
motion injuries while working for two
different employers. Theinsurer onthe
risk at thetime of the morerecent injury
began paying benefitsfor total incapac-
ity and sought apportionment against
theearlier carrier, pursuant totheformer
version of §354. An arbitrator was ap-
pointed, and following arbitration pro-
ceedings, liability for payment of com-
pensation was divided on a50/50 basis.
Eventually, the second carrier settled
with the employee, and several months
later, the employee filed a petition for
restoration against thefirst carrier. The
Board granted the petition and ordered
the carrier to pay benefitsfor total inca-
pacity, withasmall set-off toreflect that
portion of the settlement allocated to
wage |oss benefits.

Noting a long-standing policy dis-
favoring duplicaterecoveries, the Court
vacated the Hearing Officer’ s decision.
The critical issue was whether the par-
ties were bound by the previous appor-
tionment allocation. AlthoughtheCourt
noted that an employee’s rights gener-
aly cannot be affected by an apportion-
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ment dispute, it found that the employee
had actively participated in the appor-
tionment proceedings, and that the order
approvingthelump sum settlement speci-
fied that the first carrier would continue
to pay its previously-established 50%
share. The Court held that theemployee
was precluded from arguing that she
should not be bound by the arbitrator’s
decision. Thematter wasremandedwith
instructionsto establishthefirst carrier’s
responsibility at a 50% level.

Clerical error

Section 318 provides a mechanism
for the correction of a clerical error in a
decree. In a 1996 decision, a Hearing

Officer found that the employee had es-
tablishedall thenecessary el ementsfor an
award of total incapacity benefits, but
neverthelessordered payment “ commen-
surate with 100% partia incapacity ben-
efits.” No appea wastaken. 1n 1999 the
employee filed a petition for award of
inflation adjustmentsfor his1992 injury,
and asserted that the initial decree con-
tained aclerical error withinthemeaning
of 8318 which could be corrected in sub-
sequent litigation. The successor Hear-
ing Officer agreed and found a clerical
errorintheoriginal decree. It wasfurther
found that the employee wastotally dis-
abled within the meaning of former §54-

B, and that he was entitled to inflation
adjustments.

In Chmidlewski v. J. C. Manage-
ment, 2001 M E 160 (November 28, 2001)
the Court refused to find that there was
any ambiguity in the original decision
and that therefore the successor Hearing
Officer was without legal authority to
“correct” or “clarify” that decision pur-
suant to 8318. The Court further found
that even if the original decree had been
legally incorrect, a legal error does not
constitute aclerical mistake or an “over-
sight or omission” subjecttolater correc-
tionunder 8318. The Court observedthat
theemployee should have appeal ed from
the original decision. [J

BriefsKudos

ROD ROVZAR, head of the commer-
cial practice group, spoke to attendees
ataMaineCredit Union Leagueconfer-
ence in September. The forum on Ac-
count Basicswas anything but basic, as
the many listeners discovered, while
Rod explained the legal essentials in
accounts management. Participantsin-
cluded Credit Union CEOs, manage-
ment staff, regulatory compliance staff
and other front line personnel.

Credit unions, since they origi-
nated in the 1920s, have historically
contributed to their communities in
many ways. InnorthernMainerecently,
the Katahdin Federal Credit Unionwas
a sponsor of the town of Millinocket's
Oral History project. One of the resi-
dents interviewed was a 103 year-old
woman, who contributed fascinating
stories to the history project.

Attorney ANNE JORDAN gavealec-
ture on Animal Welfare Law and the
LegidativeProcessat TuftsUniversity,
School of Veterinary Medicine in No-
vember.

BOB HANSON addressedtheNew En-
gland Opthamological Society in Bos-
ton in December, leading discussions

on examplesof patient casesinvolvedin
risk management. Mal-occurrencesin-
volving complicationsin eye-careand a
patient’ s subsequent legal actions are of
concern to opthamol ogists.

The Center for Community Dental
Health, at its annual Board of Directors
meeting in November, elected attorney
RUSS PIERCE president. The CCDH
has clinics in Portland, Farmington,
Auburn, Saco, and Sanford, and is a
United Way agency.

A new paralegal joined usin November
to support Mark Lavoie in the area of
medical malpractice. We welcome
MARJORIE PERKINS, who previ-
ously was associ ated with several major
law firmsin Maine.

Twin boys arrived to grace the JOHN
VEILLEUX family in December, and
John and his wife Lisa welcomed them
withjoy and delight. Unlike most twins,
however, Jacoband Justinwill havesepa
rate birthdays: Jacob wasborn at 11:58
PM December 21%, and Justin arrived
the next day at 12:11 AM. All arrived

home Christmas Eve, and the parents
settled theminto awell-organized nurs-
ery. What they could not plan for,
however, wasan organi zed sleep sched-
ule for the new arrivals.

At the Cumberland County Teachers
Federal Credit Union, even a 5-cent
deposit is welcomed in a savings ac-
count. ThecreditunionservestheLyseth
Elementary School in Portland, one of
only a handful of banking programsin
the country operating to serve grade
school children. Onedollar is enough
to open an account, and the credit union
pays a current annual interest rate of 2
percent on savings accounts. School
officialssay it'snever too early to teach
money management.

An attorney who serves NH& D clients
works primarily behind the scenes as
our middleman of knowledge. JULIE
W. WEL CH has just marked her fifth
year with the firm as our indispensable
researcher and librarian. When litiga-
tion counselorsposeaquestionto Julie,
she in turn interviews the questioner,
for as she observed, the art of asking
guestions is even more important than
the knowledge of sources.
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L ight duty wor kerswith carpal tunnel syndrome not
covered by ADA, Supreme Court rules

By: RoBerT W. BoweR, Jr.

OnJanuary 8,2002theU.S. Supreme
Court ruled for theemployer and held that
a worker limited to light duty by carpa
tunnel syndromewasnot "disabled" under
one part of the stautory definition of that
word, and was therefore not protected by
the federal law known as the Americans
with Disabilities Act (ADA). Toyota
Motor Manufacturing v. Williams, No.
00-1089 (1/8/02).

In Toyota Motor, the employee was
an assembly line worker suffering from
work related bilatera carpd tunnel syn-
drome (CTS). She had returned to light
duty work but was having increased pain.
Sherequested additional accommodations
which shealeged wererefused. Shewas
taken out of work by her physician and
then dismissed about Six weeks | ater.

She sued, alleging violations of the
ADA, theKentucky Civil RightsAct, and
the Family and Medical Leave Act
(FMLA). TheDistrict Court grantedjudg-
mentinfavor of theemployerondl clams.
The Sixth Circuit affirmed the District
Court'srulingontheFMLA clam. Itaso
agreed with the Digtrict Court that the
employee failed to make a prima facie
case that the employer violated the ADA
when it terminated her. However, it re-
versedtheDigtrict Court onthequestion of
whether theemployer failedtoreasonably
accommodate her before she was taken
out of work by her doctor. The Sixth
Circuit held that the employer had failed
in its duty under the ADA because the
employee was "disabled” and therefore
covered by the statute.

Toyotaappealed to the United States
Supreme Court. Theissuesraised onthe
appeal apparently did not include the a-
leged violaion of the FMLA or that the
ADA was violated when she was dis-
charged.

Instead, the employer appealed to
the Supreme Court the narrow question of
whether thislight duty worker with CTS

was "disabled” under the ADA because
she was "subgtantialy limited" in per-
forming amgjor life activity. The Sixth
Circuit had held that the employee'slimi-
tationsmadeout aprimafaciecasethat she
was substantialy limited inthe mgjor life
activity of performing "manua tasks." It
therefore reversed and remanded the case
tothethe Sixth Circuit. Itdid not needto
reach the question of whether the em-
ployeewasdisabled because shewas sub-
stantialy limited in performing the major
lifeactivitiesof liftingandworking. Italso
did not need to reach the question of
whether theemployeewas covered by the
ADA because she had "a record" of a
qudifying impairment, or the question of
whether theemployeewas covered by the
ADA because shewas "regarded as' hav-
ing such an impairment, since the Sixth
Circuit had not addressed these issues.

The Supreme Court reasoned that the
employee was capable of tending to her
personal hygiene and household chores.
She was aso capable of performing the
manual tasks associated with part of her
light duty job, and also abletowork inher
flower garden. Thesefactsestablished no
substantial limitationwithmanual tasksas
amatter of law.

The Court deemed insufficient the
proof that the employee wasincapabl e of
performing "repetitive work with hands
and arms extended at or above shoulder
levelsfor extended periods of time."

In this case the Supreme Court has
substantially narrowedthealready limited
definition of "disability" announcedinthe
Quttonv. United Airlinescase (" disability"
defined as inability to perform a broad
rangeof jobs). Now, in Toyota Motor, the
Court held it waslega error for the Sixth
Circuit to focus only on the employee's
ability to perform manual tasks at work.
Instead, the new test is whether the em-
ployee can perform "the variety of tasks

Q

ROBERT W. BOWER, JR.

central to most people's daily lives...,"
including non-work-related activities. If
s0, the employee is not "disabled” from
the major life activity of performing
"manud tasks' under the ADA.

ToyotaMotor crestesapowerful de-
fense to disahility discrimination claims
based on failure to accommodate. How-
ever, it does not address claims under the
Maine Human Rights Act, the FMLA,
Maine FMLA, discrimination or retalia-
tion claimsunder the ADA. Further, this
decision does not decide whether the em-
ployeewasprotected by theADA because
shewas'"regarded as' having adisability,
or becauseshehad a"record of " adisabil-
ity. Also, it does not address whether the
employeewas"disabled" becauseshewas
substantialy limited from the mgjor life
activities of "lifting" and "working."
Shouldtheemployeequalify as" disabled”
for theseseparatereasons, shemay beable
tomakeout aviableclaim under theADA
on remand.

Claims of this kind, which the Su-
preme Court did not addressin this case,
continueto createrisksfor Maineemploy-
ers. Employers must till tread carefully
as they manage the light duty worker,
notwithstanding the holding in Toyota
Motor. [
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