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Unraveling first-party mold claims

By: Tom MARJERISON

hedramaticincreaseinthevolume

and cost of mold claimshascaught
theinsuranceindustry by surprise. De-
spitemedical evidencerefutingacausal
link between indoor mold and serious
medical conditions, many insurershave
declared that mold will bring ruination
on the entire industry. Mold is not the
“black asbestos,” but insurers do need
to understand the complex coverage
and liability issues posed by these
claims.

Moldiseverywhere, andfor thou-
sands of years people have been ex-
posed to mold without serious side ef-
fects. Nevertheless, media coverage
has created a perception that indoor
mold is deadly. Unfortunately, this
perception has fueled the plaintiff’s
bar, and has infected the general pub-
lic.

Asaresult of mediacoverageand
aconcerted effort by the plaintiff’ s bar
to capitalize on these cases, the insur-
ance industry is facing a tremendous
increase in first-party and third-party
mold litigation. Because of thelack of
case law on this issue and anticipated
changes in coverage forms, insurers
need to keep abreast of new develop-
ments in this new field. To assist cli-
ents, Norman, Hanson & DeTroy held
aseminar on mold on January 17, 2003
for Claims Managers, Examiners, and
Senior Adjusters to assist insurers in
predicting how the Maine courts will
likely handle these claims and related
issues.

First-party mold claims

The coverage issues presented in
first-party mold claims are complex
and uncertain. Asaresult of the hyste-
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riasurrounding mold claims, many rou-
tine water claims are blossoming into
expensivemold remediation cases. On
a case-by-case basis, the transforma-
tion of a $4,000 water claim into a
$30,000 water and mold remediation
claimisnot overwhelming. However,
insurers presented with thousands of
claims following a water or ice event
may see a significant impact on their
loss ratio.

Despite the volume of small cases,
therecent multi-million dollar verdicts
in Texas, Florida, and California on
routine mold claims has caused insur-
ers the most concern. Although these
cases present a primer on how not to
handle amold claim, it isimportant to
carefully analyzethe groundsfor these
verdicts. The $32.1 million award in
Ballard v. Fire Insurance Exchange,
Texas District Court No. 99-05252 (6/
1/01), and the $18 million verdict, later
reduced to $3 million, in Anderson v.
Allstate Ins. Co., CIV-00-907 (E.D.
Cal. 10/3/00) haveattracted significant
attention from the insurance industry
and plaintiff’s bar. Nevertheless, the
verdictsin these casesare based prima-
rily on bad faith, rather than mold.
Fortunately, the Maine courts have not
adopted the tort of bad faith, and these
decisions do not reflect Maine law.

Under Maine law, insurers are un-
likely to face multi-million dollar ex-
posures for routine mold claims. Nev-
ertheless, it isimportant for companies
to follow strict protocols in adjusting




claimsto properly determine coverage,
and to limit any extra-contractual li-
ability.

Coveragefor first-party mold claims
Court decisionsonmold coverage
are evolving on adaily basis, and it is
difficult to predict how the courts will
interpret these coverages. In addition
to new court decisions, the insurance
industry isalso in the process of adopt-
ing new endorsements and forms to
deal withthisissue. TheMaineBureau
of Insurance recently approved new
mold exclusion endorsements for
homeowners’ and commercial property
policies. The adoption of new cover-
age forms and the evolving law on
mold coverage will present insurers
with a number of future challenges.

The first step in analyzing first-
party coverage for property damageis
to determine whether the mold “dam-
age” constitutes “property damage”
under the policy. The 1991 HO-3form
and most |SO standard policies state:
“’Property damage’ means physical
injury to, destruction of, or loss of use
of tangible property.”

Many mold claims do not result in
physical injury to, destruction of, or
loss of use of tangible property. For
instance, mold infestation of anHVAC
system may pose health dangersto oc-
cupants of a building, but the HVAC
system itself is not damaged. In fact,
mold in ametal vent is no different in
character than mold on a shower stall.
Generally, merediminution of thevalue
of abuildingisnot enoughto constitute
property damage. See State Farm In-
surance v. Superior Court, 214
Cal.App.3d 1435 (1989).

On the other hand, the concurrent
damage caused by water intrusion and
resultingmoldwill often constitutecov-
ered property damage. Insulation and
sheet rock tend to absorb moisture, and
provide convenient breeding grounds
for mold. Whenacovered water lossto
property occurs, and leads to mold
growth, insurers should anticipate that
a court would find that the water and
mold damage falls within coverage.

Coveragefor thesemold claimsis pos-
siblethroughtwo avenues1) mold dam-
age to organic material s such aswood,
wallboard, and insulation causes some
organic degradation and therefore con-
stitutes property damages; and, 2) the
mold growth resulted from a covered
cause of loss, and constitutes an ensu-
ing loss under the ensuing loss excep-
tion.

Analyzing cover age exclusions
The mold exclusion

M ost policiescontainstandard ex-
clusions for damages caused by mold.
Nevertheless, the ensuing loss excep-
tion to the exclusion will often create
coveragewhenacoveredlossresultsin
the growth of mold. The standard en-
suing lossexception providescoverage
wheretheexcluded damagewas caused
by a covered cause of loss—i.e. water
intrusion. If thegrowth of mold results
from a covered water loss, then any
moldremediationwill likely fall within
the ensuing loss exception to the mold
exclusion.

In addition to the standard leaky
roof cases, insurers are seeing an in-
creasing number of mold claimsresult-
ingfromimproper ventilationresulting
in mold growth. In assessing these
claims, insurers must take into account
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not only the mold exclusion, but also
the workmanship exclusion.

Thedesireto construct energy effi-
cient houses often conflicts with the
need to provide proper ventilation to
prevent the accumulation of moisture.
Asaresult of afailureto provide suffi-
cient venting, condensation often ac-
cumulates and provides the proper en-
vironment for mold growth. Under
thesecircumstances, insurersmay deny
claims under both the workmanship
and mold exclusions. The failure to
provide sufficient venting constitutes
faulty workmanship, and the resulting
mold fallswith the mold exclusion, but
does not fit within the ensuing loss
exception due to the lack of a covered
cause of loss.

Pollution exclusion

Many insurers have aso relied
upon the pollution exclusion to deny
mold claims. Although one court has
held that mold constitutes a pollutant,
reliance on this exclusion may be mis-
placed. SeelLexington InsuranceCo.v.
Waterford-Fair Oaks, Ltd., 2002 U.S.
Dist. Lexis 3594 (N.D. Texas 2002)
(pollution exclusion applicable where
exclusion specifically included
“fungi”).

Despite the clear language of the
pollution exclusion, many courts have
limited its impact. Various decisions
have limited the exclusion to environ-
mental pollutionclaims, and othershave
strictly defined the term “pollutant” to
exclude lead paint, carbon monoxide,
and other naturally-occurring sub-
stances. Itisafair argumentthat if lead
paint is not a “pollutant,” then dis-
charged mold sporesal so do not consti-
tute “discharge” of a*“pollutant.”

Thereisalack of caselaw onthis
issuein Maine, and the central issuesto
be decided are: 1) Whether mold is a
“pollutant”; 2) Whether thegrowth and
release of mold spores constitutes a
“discharge’; and, 3) Whether the pol-
lution exclusion applies to indoor dis-
charges. A plain reading of the stan-

Continued on page 12
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Maine courts exclude disability claims of
post-traumatic fibromyalgia

By JoNATHAN BrRoGAN

Fibromyal gia was first officially
recognized by the American Col-
legeof Rheumatol ogy in February, 1990.
Described as a condition of persistent
muscle pain throughout the body, the
pain is often accompanied by severe
fatigue, insomnia, diarrheaand abdomi-
nal bloating, bladder irritation and head-
ache. Since this official recognition,
nearly six million Americansare said to
be suffering from fibromyalgia, more
than four times as many aswill develop
cancer thisyear, and six timesasmany as
thoselivingwith HIV. Ninety percent of
thesufferersarewomenandthemajority
are Caucasian.

With these vast numbers of people
complaining of fibromyal giasymptoms,
the syndrome has become a matter of
national concern. Newspaper and maga-
zinearticles, TV documentaries, aswell
as hundreds of internet sites, have dealt
withtheillness. Specialized clinicshave
been established, and drug companies,
realizing theillnessischronic, market to
the afflicted.

Butwhat causesfibromyalgia? The
scientific community has not reached a
consensuseither regardingitsgenesis, or
evenwhether it truly existsasaphysica
syndrome. Patients diagnosed with
fibromyal giacomplainof diffusemuscle
painbut upon physical examinationshow
no evidence of inflammation. Subse-
quent laboratory tests, x-rays and tissue
biopsiesfail to show any muscle pathol-
ogy. Basicdly, fibromyalgia patients
have complaints of pain but no demon-
strable physical symptoms.

Todiagnosefibromyalgia, thedoc-
tor usescriteriaestablished by theAmeri-
can Society of Rheumatology. The cri-
teria consist of a doctor firmly pressing
on 18 designated points where muscle,
tendon, and ligament attach to bone. A
patient who feels pain in 11 or more of
those points is diagnosed with

fibromyalgia. Not coincidentally, since
fibromyalgia was officialy recognized
as a medical disorder, disability claims
for social security and other healthinsur-
ers have increased dramatically. Inone
study, it was shown that fibromyalgia-
like symptoms accounted for 46 percent
of the social security claimsin onelarge
city. Numerous articles, scientific and
popular, have been written regarding
whether or not fibromyalgiaactually ex-
ists. However at thispoint, adiagnosisof
fibromyalgiaisgenerally acceptedinthe
scientific and medical community.

The question now being faced in
the courts, among accident victims, their
lawyers, and those defending theclaims,
iswhether fibromyal giacan betraumati-
cally induced. InMaine, two casesinthe
Superior Courtdemonstrateconclusively
that fibromyalgiais not recognized as a
trauma-induced injury.

In the case of Trask v. Automobile
I nsuranceCompany, CV-94-379(Y ork),
Justice Andrew Mead undertook a
thoughtful analysis of his role as
“gatekeeper” of evidence to be intro-
duced at tria, including the plaintiff’'s
proffered testimony from three separate
medical witnesses, that shewassuffering
fromfibromyal giacaused by an automo-
bile accident. Justice Mead used both
Mainelaw and federal law in explaining
his role as gatekeeper in evaluating the
evidence to be presented. Using Maine
Rule of Evidence 702, and Daubert v.
Merrill Dow Pharmaceuticals, Inc., Jus-
tice Mead determined that a trial court
must exercise discretion in determining
what evidence will be submitted to the
jury.

In Trask, doctors testifying for the
plaintiff all stated that theplaintiff did not
have fibromyalgia before the accident
and was struck with it following the
accident. Noneof thedoctorscould point
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to scientific evidence or any peer-re-
viewed article that accepted trauma as a
cause of fibromyalgia. All of thedoctors
agreed that fibromyalgia' s causeis basi-
cally unknown in the medical commu-
nity. No scientific or medical opinion
wasofferedto show that science or medi-
cine had concluded that fibromyalgia
could be induced by trauma.

The plaintiff’s doctors essentialy
argued that the plaintiff did not have
fibromyal giabeforetheaccident, shehad
it afterwards, therefore the accident must
have caused her fibromyalgia. Justice
Mead rejected this argument as alogical
fallacy referred to in Latin terms as post
hoc ergo propter hoc [loosely trandated
— after this, therefore because of this).
Theconceptisal soreferredtoasatempo-
ral congruity. Thereis no sciencein a
physician testifying that an event and an
occurrence took place in sequence and
therefore are related. As Justice Mead
stated, “there is no medical theory or
science to this conclusion. It is simply
based on human experienceand common
sense.” The doctors in Trask admitted
that their concept of temporal congruity
isan intuitive process, not ascientific or
medical one. The court, rejecting the
plaintiff’s doctors' testimony as unreli-
able, excluded the plaintiff’ sexpert wit-
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nesses on trauma-caused fibromyalgia.

Five years later, in York County
Superior Court, another plaintiff presented
her claimof trauma-inducedfibromyalgia.
Justice Paul Fritzsche also analyzed the
evidence pursuant to Daubert and the
Maine Rules of Evidence. (Asan aside,
many plaintiffs attorneys are expanding
the view that Daubert is not accepted in
Maine and should not be the test for the
admission of scientific and/or medical
evidence. Both Trask and Schofield belie
this contention.) In Schofield v.
Laboscam, Inc., CV-00-197, Justice
Fritzsche recognized the medical com-
munity still does not know the cause of
fibromyalgia. Again the plaintiff’s doc-
torsargued that the plaintiff did not have
fibromyal giabefore the accident, but had
it afterwards, therefore the accident must
have caused it.

The court rejected thistestimony as
bothsimplisticand not scientifically based.
The best the plaintiff’ s expert could state

isthat he recognized more and more doc-
tors believed that trauma could be one of
the causes of fibromyalgia, but is not the
only cause. Justice Fritzsche pointed out
that as of 2002, if doctors are only at the
pointthat they believefibromyalgiacould
becaused by traumarather thanknowitis
caused by trauma, then thetestimony and
diagnosisarenot reliableand could not be
offered as evidence.

Justice Fritzsche did thoughtfully
goontostate, however, thatinfive, tenor
even twenty years, evidence of post-trau-
matic fibromyalgiamay beroutinely sub-
mitted tojuriesinproper casesand every-
one may be bemused by the historica
oddity that testimony regarding post-trau-
meatic fibromyalgia was once excluded.
He also observed that science could
progress to the point in determining that
post-traumatic fibromyal giadoes not ex-
ist and cannot be scientifically proved.

Clearly, in 2002, testimony regard-
ing “post-traumatic” fibromyalgiais not

reliableand should beexcluded. Thelaw
in the Maine Superior Court regarding
thisissue is remarkably clear. With no
scientific or medical evidence to bolster
the plaintiffs’ attorneys claims that
trauma can causeillness, judgeswill not
allow such evidence to be admitted.
However, both plaintiffs attorneys and
their doctors are becoming more inge-
nious in avoiding the label of
fibromyalgia. Now thediagnosismay be
myofascial pain or facet dysfunction or
some other non-objective syndrome.

Casesof chronicpainfollowingauto
accidentsrequirealot of diligence, and a
lot of work to determine whether the
plaintiff’s basis for claims of disability
are or are not caused by non-anatomi-
cally based pain syndromes. Thelabel of
fibromyalgia has helped courts recog-
nize that these syndromes cannot be de-
termined by science but arein fact “ gar-
bagepail” diagnosesbased almost solely
on subjective complaints of pain. [

Emil

Bloch recaves

Caroline Duby Glassman Award

Attorney Emily Bloch has just re-
ceived the 2002 Maine State Bar
Association’ sCaroline Duby Glassman
Award. It is presented annually to an
attorney for promoting greater under-
standing among the bench, the bar, and
the public on the status of women attor-
neys, and for outstanding achievement
in the advancement of women in the
legal profession.

Emily joined Norman Hanson &
DeTroy in 1997. Shewasamember of
the Edward T. Gignoux Inn of Court
from 1995-96, served as co-chair of the
Women's Law Section of the Maine
Bar, 1996-98, and has served on the
Board of Maine Businesses for Social
Responsibility since 2000.

Emily Bloch is the twelfth attor-
ney toreceivethisaward, which honors
the achievements of the first woman
member of the Maine Supreme Judicial

Court, Caroline Duby Glassman. Emily
isagraduate of Connecticut Collegeand
Cornell University Law School. Her
law practice concentrates on medical
mal practice defense and general litiga-
tion. She lives in Falmouth with her
husband and two children. [
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Congress aware
of mold threat

A bill calling for the federal gov-
ernment to research and set standards
ontoxic mold stagnated in the House of
Representativecommittees|ast session,
but the author of the U.S. Toxic Mold
Saf ety and Protection Actisdetermined
the bill will returninthefirst session of
the 2003 Congress.

John Conyers, Jr., D. Michigan, is
afervent advocate for government re-
search into toxic mold’ s effects on hu-
man health. Conyers’ strong stancewas
prompted by seeing his Detroit office
manager and her daughters made very
ill by it. AttheMelinaBill’sintroduc-
tion last summer, 40,000 signers of a
support petition had been received and
30 co-signers were on the hill. The
Senate hasnot yet adopted itsversion of
the bill on mold health research. [J
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Three NH& D Attorneys view the change in Court procedure

Mandatory alternative dispute resolution —
thefirst year in Maine courts

By MaRrk E. DuNLAP

Asof January 1, 2002, for nearly al
civil cases filed in Superior Court, the
procedure of alternative dispute resolu-
tion became mandatory, as prescribed
by the Maine Supreme Judicia Courtin
Rule 16B of the Maine Rules of Civil
Procedure.

A look at this requirement after a
year may offer some insight on how
ADR is serving the justice system.

The most often used ADR proce-
dure is mediation, though non-binding
arbitration and early neutral evaluation
may be chosen.

After an answer to the complaint is
filed, the parties choose whomever they
wish asathird party neutral, and if they
cannot agree, the court will designate a
neutral with experience appropriate to
the case. The conference date and neu-
tral selection must be made within 60
daysof thecourt’ sscheduling order, and
the mediation conference completed
within 120 days.

Who should attend

Certain participantsarerequired to
attend. In aninsurance case, the defen-
dant is ordinarily excused unless there
are unusual issues which, with atten-
dance, would makethe case more likely
to resolve. Others may include a man-
agement officer in a corporate party, a
government agency designated repre-
sentative, an adjuster from an insurer
providing potentially applicable cover-
age, attorneys for al parties, and any
essential non-parties, such as a lien-
holder, without whom the mediation is
not likely to settle. However, if the
neutral approves, a party or insurance
adjuster may attend by telephone. Al
must have settlement authority to par-

ticipate meaningfully in the mediation.

The conference’ sonly requirement
is to conduct the ADR process that the
partieshave selected, and that the parties
put in “serious effort” in their pursuit of
agreement.

If the caseis not settled, the neutral
will helpthemagreeonidentifying, clari-
fyingor limitingtherelatedissues, stipu-
lation and discovery-related questions.

How the mediation conference pro-
ceeds

Regardless of the type of case and
type of defendant — corporate, govern-
mental, or insurance coverage—the pro-
cessissimilar. At the beginning of the
conference, plaintiff or its counsel lays
out its best case. The defendant then
offersitscaseastowhetheritisaliability
defense or a defense on damages. Fol-
lowing this, the parties separate and the
mediator shuttlesback andforth between
them in an effort to bridge the gap on
their positions and try to bring about a
settlement.

| have participatedinapproximately
30 mediationsto date, and the only issue
addressedinall of them hasbeenwhether
the case will settle, without agreement
on discovery-related questions or stipu-
lations.

Ismediation working?

When the Law Court passed Rule
16B of the Maine Rules of Civil Proce-
dure, it did so with the prime purpose
being to reduce the number of casesin
thecourt systemandresolvethemearlier
in the process.

Rule 16B imposes deadlines of
scheduling the mediation conference
within 60 days of the court’ s scheduling

MARK E. DUNLAP

order, and compl eting themediation con-
ferenceswithin 120 days of the schedul -
ing order. The mediation, therefore,
must be held at or before the discovery
period ishalfway over. Asyou can see,
cases that settle at mediation are out of
the court system within four monthsand
do not languish for the entire discovery
period, only to settle sometime before
trial, eight months, ten months or evena
year into the litigation process.

To the extent any cases are re-
solved by aternative dispute resolution
under this Rule, is it a successful Rule
from the court’s perspective. The case
load in the system has been reduced by
whatever number of cases that have
settled at mediation, andthey havesettled
earlier in the process.

Let us explore whether reduction
of the caseload should be the main pur-
pose of Maine's court system.

What happensif mediation is unsuc-
cessful?

Whether the case settles or not, at
the end of the conference the mediator
must file areport to the court, signed by
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all participants. If the case settles, the
paperwork is exchanged, filed with the
court, andthematter isconcluded. Should
it not settle, thecasewill then continueas
it would have previoudly, to trial or to a
later settlement.

However, because the mediation
must proceed so early in the process,
there is often discovery remaining that
may affect the evaluation of the case.
Just as before, a case can settle after
mediation, in the ordinary course of
events such as new discovery informa-
tion, or arenewed evaluation of therisk
of trial, or any of the other myriad rea-
sons why cases settle.

Should the case not settleat media-
tion, nor through the end of discovery, it
will makeitsway to atrial list, sooner or
later, depending on the county in which
the case isfiled. Thetria list contains
filing deadlines for al pretrial paper-

work, and the court will schedule a pre-
trial management conference. Previ-
oudly, the pretrial management confer-
encewould beheld, thetrial dateset, and
thetrial would proceed. That procedure
has been changing, however.

The next likely step, prior to the
trial management conference, will bethe
court’sreview of itstrial list. Itwill then
set up anew settlement conference with
a Superior Court justice who is not as-
signed to try the case. Therefore all the
participants in the origina mediation
conference will be forced into a court-
run settlement conference (essentialy a
second mediation with more teeth),
wherein the judge will try to convince
the parties to settle. Only after with-
standing thisintense pressure can acase
move forward to trial.

Some shortcomings of required me-
diation

To the extent that asignificant mi-
nority of cases are settling at mediation,
the court’s purpose in reducing its
workload is being accomplished. The
court, in many cases, hasthusbecomean
extension of theclaimshandling process
where the primary goal is to “move”
cases. The adversarial process in the
courtroom as away of obtaining justice
isbeing subjugatedtotheideathat settle-
ment is the highest ideal in the judicial
system. Jury trialshavebecomeincreas-
ing unusual, evenrarein civil cases, and
aredestined to decreaseasmoredisputes
are cut from the system though the re-
quired mediation of Rule 16B. Judges
will be able to concentrate more and
moreon*“judicial mediation” asaway of
settling controversies that cannot be re-
solved through the original mediation
process. []

By Tep KIRCHNER

The court’s goal for early manda-
tory ADR was to help it efficiently
“process’ caseshy forcingthe partiesto
analyzetheir disputes, consider therange
of ultimateresults, and settlethem. Re-
quiring an early dialogue between the
parties early was considered useful to
thedesired outcome. Thecontrary view
was that it imposed another —and
unnecessary — layer of cost and
effort on al of us, and further
eroded the civil trial system.

Many trial lawyers and claims
professional santicipatedthat, as
apractical matter, it would not be
effectivein resolving cases, particu-
larly because it came too early in the
process.

So what has been the experience
over thefirst year?

My personal experience has been
that mediation (which seems to be the
ADR preference of most) has been suc-

cessful in the majority of cases. “Suc-
cess’ meaning that a case actually re-
solved at mediation, or in negotiations
sufficiently soon thereafter to avoid any
additional expense. The success rate
soars when one party has something
other than dollars that it can contribute
to resolution.
A recent example was a suit by
a very unhappy modular home
purchaser, who sued the manu-
facturer, the seller/dedler/site
preparer, andthefinancing bank.
Going into the mediation, the
partieswerefar apart in their po-
sitions, there was significant hostil-
ity, and it appeared the mediation would
serve no purpose other than for the par-
tiestojumpthroughtherequired hoopto
move the case forward. A surprising
settlement occurred because the bank
was able to creatively rewrite the
plaintiff’sfinancing. The bank paid no
money in settlement, but likely obtained

lessof areturnonitsloanthanitinitially
anticipated. Theplaintiff obtained some-
thing of value—Ilessdebt —and the other
two partiescontributed lessmoney than
otherwise would have been necessary.

A second recent example was a
home buyer who sued the seller, the
broker, andthe Towninwhichthetrans-
action occurred. The Town was in-
volved because there was a misunder-
standing about thelocation and scope of
a Town right-of-way, both of which
wereimportantto plaintiff buyer. Plain-
tiff claimed that the pricey property was
of no value due to the misrepresenta-
tions. All defendants disagreed, be-
lieved they had no liability and did not
want to undo the transaction. Settle-
ment prospects|ooked bleak approach-
ing mediation. Becausethe Townmade
an accommodation regarding its use of
the right of way, (which cost the Town
no money, but was of benefit to the
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plaintiff), the other parties were able to
settle with plaintiff for less than if the
settlement was for cash only.

Other cases that involve non-cash
components, for example, employment
cases, business disputes, and cases con-
cerning professionals, seem to enjoy a
higher rate of success at mediation than
personal injury cases, where generally
the resolution currency is money only.
Thehigher successratefor non-Pl cases
than Pl casesisironic given the court’s
apparent view that Pl casesweremostin
need of the “fix” of early settlement
attempts because they constitute alarge
percentage of the docket.

In the Pl cases | have handled, the
criticismsof the concept —too early and
unnecessary —are more often borne out.
Despite claims professionals and coun-
sels’ best efforts, itissometimessimply
too early tovalueacase. Evenwhenthe
liability picture is clear enough to per-
mit a reasonable evaluation of risk, a
plaintiff’s medical condition may not

have stabilized, there may have been
insufficient time to obtain afair assess-
ment of permanent impairment or ob-
tain a necessary independent medical
evaluation. | have seen this problem
addressed successfully by the court’s
willingnessto extend the ADR deadline
when the request is reasonable. Some-
times a modest extension still doesn’t
solvetheproblem, andthesystemshould
have an option for partiesto elect ADR
later than currently required, perhaps
with court approval to alleviateany con-
cernthat litigantswill return to their old
bad habits.

Many lawyersbelievethat manda-
tory ADRisnot necessary, that the civil
justice system is for the benefit of the
citizenry (even insurance companies)
and that we should be able to choose
whento attempt ADR or elect not to use
it at all, and that the court should not be
so heavy-handed about forcing settle-
ments. That battle may belost, sointhe

meantime we have to make the system
work to our benefit.

Sometimes it is not fair to ask a
claims professional to be ready to ad-
dress a case at the time the system de-
mandsit, dueto the press of other busi-
nessor thelegitimateneed for additional
information. Based on the success rate
| have experienced, it seems worth the
effort to do what it takes to be prepared
to make a reasonable attempt at settle-
ment whenever possible. Noneof ushas
a long enough track record with this
system to produce meaningful statisti-
cal datayet. My impression is that the
benefit gained by wiping out some sig-
nificant number of casesearly on, justi-
fies the effort to do what it takes to be
prepared to evaluate a case sooner than
we might like.

Alternative Dispute Resol utiondoes,
however, succeed sufficiently often to
offsettheadditional costsandtheeffortto
beready forit, andlikely reducesthetotal
cost of all casesfiled with the court. [J

By James D. PoLiguin

Coverageissuesindeclaratory judg-
ment actionsarenot exempt from manda:
tory ADR. Most DJ actions relate to a
pending civil case likely subject to its
own ADR requirement. Rarely is a cov-
erage issue amenable to mediation out-
side the resolution of the related civil
case. It then makessenseto coordinateas
much as possible the declaratory judg-
ment actionaddressing coveragewiththe
civil action brought against an insured.

Rule 16B doesprovideanexemption
if the parties certify they have aready
engaged in formal alternative dispute
resolution before a neutral third party.
Oftenamandatory ADR conferencemay
have been held prior to the conference
scheduled for the subsequently begun DJ
action. However, thefact that theinsurer
may havebeeninvolvedinearlier media-
tion through its claims representative
handling the underlying case may not be

sufficient to exempt the insurer from the
ADRrequirementinthedeclaratory judg-
ment action.

If a different adjuster handles the
coverageissue, or it has been referred to
outside counsel, that adjuster or counsel
shouldbeloopedintothemandatory ADR
process in the underlying case. Thus a
stronger claim to exempt the ADR re-
quirement on the coverage issue may be
made. If theDJactionisfiledat nearly the
same time as the civil action, an effort
should be made to coordinate the two
suitssothat only oneisnecessary, and all
representatives are present at the first
mediation.

Sinceaplaintiff must taketheinitia-
tivein scheduling the ADR, the plaintiff
in the underlying case often may not
bringindividualsconnected tothe cover-

ageissueinto the process. In my experi-
ence, thefailuretocommunicatewithall
potentially interested partieshasresulted
in the need to conduct relatively mean-
ingless additional ADR.

Whenever acase has acoverageis-
sue, itsadjuster, and any defense counsel
retained to defend the insured should
make sure that the adjuster and/or coun-
sel involved in the coverage issues are
aware of the scheduled mandatory ADR
meeting. If al meet, thenthisinitial ADR
may satisfy any ADR requirement in a
future declaratory judgment action.

Rule 16B likely needs tinkering to
deal more efficiently with DJ actions
concerning insurance coverage issues.
Until then, many of the problems, costs,
and time spent can be reduced by early
communicationwithall potentially inter-
ested parties.. [
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BriefgKudos

DAVE VERY was a co-faculty mem-
ber leading an all-day seminar in De-
cember on recent developments in in-
surance. Given by the National Busi-
ness Institute and eligible for Continu-
ing Legal Education credits, the semi-
nar topicsincluded first and third party
coverage, environmental, fire, auto,
homeowners, bad faith, and the Unfair
ClaimsPracticesAct, and punitivedam-

ages.

JONATHAN BROGAN has been ap-
pointed head of the new I nsurance Prac-
ticeL itigation Groupat Norman, Hanson
& DeTroy. Jonathan has also been
elected to serve on the firm’'s manage-
ment committee.

The Cumberland County Bar Associa-
tion recently named DAN
CUMMINGS to the governing arm of
the Association, the General Commit-
tee.

A seminar on Commercial Real Estate
Acquisition Financing and Leasingwas
offered by theMaineBar Associationin
Portland last October, and ROD
ROVZAR served as a member of the
faculty.

The firm marked with special enthusi-
asm two marriages last fall: Attorney
DORISVAN RIGALSKY, who prac-
ticesprimarily inour workers' compen-
sation group, was married to Roger
Champagne, and is now known as
DORIS V.R. CHAMPAGNE. The
couple is living in Biddeford.  Our
indefatigable Assistant Administrator
of fifteen years, LORRI PETERLIN,
was married to Shad Hall, and L ORRI
HAL L and husband maketheir homein

Gray.

Pardegad MARGE PERKINS, who
works with Mark Lavoie in medical
mal practice matters, will be a seminar
|eader inMedical RecordsM anagement

onFebruary 7inPortland. Theday-long
programissponsored by thelnstitutefor
Paralegal Education.

On arecent trip to Germany, ADRIAN
KENDALL visitedtwoclients, theDept.
for Restitutionfor thestate of Rheinland-
Pfalz, and the Restitution Office for the
State of Baden-Wurttemburg. Pictured
from the left, State's Attorney Sabine
Reddig, AdrianKendall, Dept. Director
JurgenPauly and State' sAttorney Hans-
UlrichMoog. Also present was Depart-
mental Assistant JohannaKlein (not pic-
tured).

The Rheinland-Pfalz Department
has invited Norman Hanson & DeTroy
to serve as its national counsel in the

~ - L3

=

FROM THE LEFT, STATE'S ATTORNEY SABINE REDDIG, ADRIAN KENDALL, DEPT.
DIRECTOR JURGEN PAULY AND STATE'S ATTORNEY HANS-ULRICH MOOG.

United States. Adrian will continue to
serve the Baden-Wurttemberg officein
the New England area.

Somechildrenarelucky enoughtolearn
the importance of giving of themselves
early in life. SPENCER DUNZIK,
son of our staff member RENEE
DUNZIK, has been recognized as the
YMCA youth volunteer of the year.
Maine Representative Tom Allen ac-
knowledged Spencer’s volunteerism at
an awards ceremony in October.

Theweb site of the Maine Credit Union
L eaguewasjudged the best in the coun-
try of all the credit unions by the Credit
Union National Association, calling it
“user-friendly and an outstanding site.”
Judges were public relations and com-
munications professionals from non-
credit unionfields. Features of the site,
www.mainecul.org, includel ocationsof
all CUsinthestate. For members, some
sections are password-protected.

NH&D held a seminar for insurance
adjusters on January 17, 2003 on Cur-
rent Legal and Medical Issuesin Mold
Litigation. Many in-depth issues re-
garding mold and toxic mold claims
were explored, including an address by
Dr. David Kern of the
Penobscot Bay Medical
Center on Medical Cau-
q sation and Indoor Mold
Exposure.

Add another delightful
daughter tothe AARON
BALTES household.
AaronandhiswifeKathy
gavetheir daughter Ellie
ababy sister, Meg Eliza-
beth, in November.

The Board of Bar Overseers has ap-
pointed attorney JOHN KING Chair of
the Portland panel of theFee Arbitration
Commission. Johnhaspreviously served
for three years as amember of the com-
mission. He will act as chair until De-
cember, 2005. [
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Workers compensation —
Law Court decisons

By SterpHEN W. MORIARTY

Coordination of benefits

In Ricci v. Mercy Hospital, 2002
ME 173 (December 13, 2002), the
employee's average weekly wage was
high enough that fringe benefits would
have produced a benefit level greater
than 2/3 of the state average weekly
wage. As aresult, the value of fringe
benefits was excluded from the wage
initially. At some point thereafter the
employee began to receive social secu-
rity old age benefits, and the employer
took the 50% to which it wasentitled by
virtue of 8221(3)(A)(1). Followingthe
offset, the employee’s weekly entitle-
ment was less than 2/3 of the average
weekly wage, and shefiled apetition to
increase her weekly benefit level.

The presiding hearing officer
granted the petition and ruled that be-
causethebenefit level had beenreduced
to less than 2/3 of the state average
weekly wage, the employee was en-
titled to the inclusion of the fringe ben-
efitsinthecalculation of thewage. The
employer appealed, and the Law Court
vacated thedecisionof theBoard. While
the Court recognized alegislativeinter-
est in including fringe benefits in the
income of low wage earners, the Court
wasconcernedthatincludingthefringes
inthesecircumstancesnegatedthestatu-
tory offset to which the employer was
entitled. The Court found no evidence
of alegislativeintent to permit workers
compensation benefits to be combined
with other benefits for which coordina-
tion is possible under 8221, and ruled
that fringe benefits cannot be included
in the wage after coordination of ben-
efits produces a level of entitlement
below the threshold.

B !

STEPHEN W. MORIARTY

Although Ricci dealt with old age
social security benefits, the rational e of
the decision is fully applicable to other
typesof benefitsfor which coordination
is possible. This includes payments
made pursuant to a wage continuation
plan, aswell as short-term or long-term
disability benefits.

Post-injury fringe benefits

InCoulombev. AnthemBlueCross/
Blue Shield of Maine, Inc., 2002 ME
163 (November 1, 2002), the value of
employer-paidfringebenefitsat thetime
of the injury was $121.97. The em-
ployee secured post-injury work with a
different employer and earned less
money per week, but receivedincreased
fringe benefits from the new employer
in the amount of $188.81. The pre-
injury employer arguedthat thefull value
of the fringe benefits with the new em-
ployer should be considered in compar-
ing the differential in pay and in estab-
lishing the resulting entitlement to par-
tial incapacity.

Chapter 1, 85(3)(A) of the WCB
rules provides that fringe benefits re-
ceived fromasubsequent empl oyer must
be included in the calculation of the
average weekly wage “to the same ex-
tent” that such benefits are included in
the pre-injury average weekly wage.
Thepresiding hearing officer interpreted
theruleto permit consideration of post-
injury fringe benefit to the extent of
$121.97, but nothing further. In other
words, the hearing officer ruled that
post-injury fringe benefits in excess of
pre-injury fringe benefitsmust bedisre-
garded when calculating entitlement to
partial.

The Court initially noted that the
statute was silent on the appropriate
treatment of post-injury fringe benefits,
but observed that the Board had prop-
erly exercised itsrule-making authority
inenacting 85(3)(A) of therules. How-
ever, without any further elaboration,
the Court held that the hearing officer
had correctly interpreted the rule by
limiting consideration of post-injury
fringe benefits.

As aresult, under the language of
the current rule, post-injury fringe ben-
efitscanbeconsidered only totheextent
that they do not exceed the value of pre-
injury fringe benefits. In order for the
full value of post-injury fringe benefits
to be considered, the Board must either
modify its rule or the Legislature must
amend the statute. [
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Workers compensation and fringe ben€fits.

Ten years after

By StepHEN W. MORIARTY

Inthelate 1980stherewasconsider-
able ebb and flow within the workers
compensationsystemontheproper treat-
ment of fringebenefitsin cal culatingthe
average weekly wage. Different panels
of theformer AppellateDivisionspliton
the issue, and in Ashby v. Rust Engi-
neering Company, 559 A.2d 774 (Me.
1989), the Law Court pushed open the
door and held that employer payments
tocertai nunion-established benefit funds
were part of the average weekly wage.
In 1991 the L egislature ultimately inter-
vened and placed Mainesguarely among
the majority of jurisdictions that do not
permit fringe benefitsto be included in
thewage. Former 39M.R.S.A. 82(2)(G),
which took effect on October 17, 1991,
excluded fringe benefits from the aver-
ageweekly wage and asexampleslisted
suchitemsas" retirement, pension, health
and welfare, life insurance, training,
social security or other employee or
dependent benefit plan.” At that point,
therefore, fringebenefitshad beenclearly
and firmly removed from the definition
of the average weekly wage.

However, withinlessthan ayear the
Legislature reversed direction and re-
stored fringe benefits, in part. As we
know, current 8102(4)(H) providesthat
the value of employer-paid fringe or
other benefits which have been discon-
tinued by theemployer must beincluded
in the average weekly wage “to the ex-
tent that theinclusionwill not resultina
weekly benefit amount that is greater
than 2/3 of the state average weekly
wage at the time of injury.” The re-
introduction of fringe benefits was one
of themorecuriousfeaturesof the\Work-
ers Compensation Act of 1992. Al-
though the key objective of legidlative
reform was to achieve savings within
the system and streamline the litigation

process, the restoration of fringes cre-
ated greater complexity inclaimsadmin-
istration. AtthetimetheLegislaturedid
not set forth arationale for its change of
heart.

Inretrospect the L egislature’ sintent
may seem more clear. It has been fre-
quently held that the purpose of calculat-
ingtheaverageweekly wage“istoarrive
at an estimate of the employee’s future
earning capacity as fairly as possible.”
Frank v. Manpower Temporary Ser-
vices, 687 A.2d 623, 625 (Me. 1996).
With the escalation of the cost of health
insurance and other benefits in recent
years, the package of fringebenefitspro-
vided by an employer has become an
increasingly important part of the “bar-
gained-for” compensationintheemploy-
ment relationship. As the Law Court
ultimately observed, thelegislative deci-
siontoincludefringe benefitswas based
on “the practical reality that in some
circumstances the money received in an
employee's weekly pay envelope will
not accurately reflect the employee’'s
actual earning capacity.” Ciampi V.
Hannaford BrothersCo., 681 A.2d 4, 8
(Me. 1996). Legidlative recognition of
fringe benefits is limited, however, and
the net effect of §102(4)(H) isto provide
aslightly higher benefit level to workers
at the lower end of the pay scale.

Significantly, 8§102(4)(H) applies
retroactively to all dates of injury.
Beaulieu v. Maine Medical Center, 675
A.2d 110 (Me. 1996). If, however, the
average weekly wage has been estab-
lished for any date of injury preceding
January 1, 1993, res judicata should be
raised as a defense to any attempt to add
fringe benefits. Inall other cases, infor-
mation of the value of fringe benefitson
the date of injury must be disclosed,
regardless of whether an employee may
ultimately qualify for total or partial in-

capacity. O'Neal v. City of Augusta,
1998 ME48, 706 A.2d 1042 (Me. 1998).

What arefringe benefits?
Thedistinction betweenfringeben-
efitsand regular earningsisclear inmost
cases. For example, vacation pay isnot
a fringe benefit but part of the average
weekly wageitself, Nielsenv. Burnham
& Morrill, Inc., 600 A.2d 1111 (Me.
1991), asareannual bonusesor bonuses
related to productivity or similar em-
ployment goals. McAdam v. United
Parcel Service, 2001 ME 4, 763 A.2d
1173. Similarly, employee-authorized
payroll deductions for purposes such as
the purchase of health insurance are not
fringe benefits, but are part of regular
earnings. Fletcher v. Hanington Broth-
ers, Inc., 647 A.2d 800 (Me. 1994).
Fringebenefitsaredefinedin Chap-
ter 1, 85(1) of the WCB rules as “any-
thing of value to an employee and de-
pendentspaid by theemployer, whichis
not included in the average weekly
wage.” The Law Court has observed
that “fringe benefits consist of some-
thing other than direct monetary pay-
mentsto the employee,” and commonly
such benefits “take the form of some
benefit other than an immediate pay-
ment of cash, for example, employer
contributionsspecifically earmarkedfor
the purchase of health, disability, or
retirementinsurance.” McAdam, supra,
921, 1179. Wherecircumstancesarenot
clear-cut, employeeswill arguethat ben-
efits should be included as part of the
wage itself, as there is no statutory cap
on the average weekly wage. As an
example, in Clukey v. Piscataquis
Sheriff's Department, 1997 ME 124,
696 A.2d 428 the Law Court held that
military meal and housing allowances
wereapart of regular military pay, based
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upon Congressional intent to include
suchitemswithinthe overall compensa-
tion package. However, more tradi-
tional employer-paid benefits, such as
payments to health, pension, and annu-
ity funds, are to be treated as fringe
benefits within the meaning of the stat-
ute. Hincks v. Robert Mitchell Co.,
1999 ME 172, 740 A.2d 992.

Chapter 1, 85 of the WCB rules
contains a non-exclusive list of fringe
benefits, which includes the following:

1. Hedth, dental, disability and
life insurance benefits;

2. Pension benefits, including
401(k) matching funds;

3. Employer-provided meals,
housing, and utilitiesor other costsasso-
ciated with housing;

4. An employer vehicle for per-
sonal purposes.

Therule aso contains ahelpful list
of items which shall not be considered
“fringe or other benefits’ within the
meaning of the statute. These items
include:

1. Travel and parking reimburse-
ment;

2. Employer-provided uniforms,

3. Contributionsto social security
plus payment of unemployment and
workers' compensation insurance;

4. Charitable contributions or
matching gifts;

5. Employer-sponsored social
events.

No list can befully comprehensive,
and if abenefit hasnot been specifically
identified in the rule employers will
generally arguethat it should be treated
asafringebenefit, whileemployeeswill
arguethat it should beconsidered aspart

of regular pay.

What are“other benefits’?

Section 102(4)(H) refersto“fringe
or other benefits,” but neither the statute
nor the Board rules define what an
“other” benefit may be. Atthispoint, it
canonly besaidthat “ other benefits’ are
not precisely fringe benefits, and yet do
not qualify for inclusion in regular pay.
For example,inMcAdam, theemployee
was a member of a labor union and
received aone-time signing bonus after
his union had successfully negotiated a
collective bargaining agreement. Be-
cause the bonuswas not related to work
performance, the Court concluded that,
by exclusion, it must beconsidered asan
“other” benefit within the meaning of
8102(4)(H).

The “other” benefit language is
essentially a catch-all provision, de-
signed to capture unique employer pay-
ments, if only inalimited way. Thefull
scope of the definition will only be de-
termined on a case by case basis.

Post-injury fringes

When individuas return to work
after an injury and earn less than previ-
ously, benefitsfor partial incapacity are
calculated on the difference between
current earningsandthepre-injury aver-
age weekly wage. The differential will
obviously be exaggerated if fringe ben-
efits are added to the pre-injury wage
but excludedfromcurrent earnings. The
statuteissilent on thetreatment of post-
injury fringes, but after perceiving the
obvious problem the Board adopted
Chapter 1, 85(3)(A) of the WCB rules
requiring the inclusion of post-injury
fringe benefits“to the same extent” that
they areincluded in the pre-injury aver-
age weekly wage.

In Coulombe v. Anthem Blue
Cross/Blue Shield of Maine, 2002 ME
163 (November 1, 2002), the Law Court
upheld the Board' s exercise of itsrule-
making authority, but held that the dol-
lar value of post-injury fringesin excess
of pre-injury fringes may not be added
to the wage. As a result, post-injury
fringes may be included in the wage

comparison process only to the extent
that they are less than or equal to pre-
injury fringes.

Coordination issues

Sinceaworker’ slevel of disability
may fluctuate over time, pre-injury
fringe benefits may or may not be in-
cluded, depending on whether the re-
sulting benefit level exceeds 2/3 of the
stateaverageweekly wageat thetime of
the injury. When compensation ben-
efitsare coordinated with other benefits
under §221, and where theweekly com-
pensation rateisreduced asaresult, the
possibility for including fringe benefits
arises. However, in Ricci v. Mercy
Hospital, 2002 ME 173 (December 13,
2002), the Court recently held that if
weekly benefits are reduced to reflect
the offset for old age socia security
benefits, andif theresulting benefitlevel
is less than 2/3 of the state average
weekly wage, fringe benefits cannot at
that point be included in the average
weekly wage. The Court examined the
conflicting legidlative policies behind
8102(4)(H) and 8221, and concluded
that the Legislature did not intend that
the statutory offset should be lost by
including fringebenefitsafter coordina-
tion. A reductioninthebenefitlevel due
to statutory offsets will not permit the
inclusion of fringe benefits.

Conclusion

The package of fringe benefits of -
fered by an employer, most notably
health insurance, has become an in-
creasingly important component of the
overall compensation package. Section
102(4)(H) of the Act reflects alegisla-
tive compromise to recognize the value
of fringe benefits for those at the lower
income level. As compensation pack-
ages become more innovative, we can
anticipate further disputes in the effort
todistinguishfringebenefitsfromregu-

lar pay. [
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Continued from page 2

dard 1SO pollution exclusion suggests
that theexclusion should apply tomold.
Nevertheless, the trend in other juris-
dictions does not support this plain
meaning interpretation, and insurers
should be careful when relying on the
pollution exclusion in mold cases.

Extra-contractual and tort damages

As demonstrated by the Ballard
case, bad faith and extra-contractual
damages represent the biggest danger
in mold cases. The Maine courts have
not recognized thetort of bad faith, but
the medical issues presented in mold
cases present an unusual risk of tort
liability for carriers. Nevertheless, a
careful and prudent response to these
claims will avoid these pitfalls.

Although thereisalack of scien-
tific evidence supporting acausal rela-
tionship between mold exposure and
significant medical illnesses, insurers
must still take steps to avoid exposing
their insuredsto dangerous conditions.
Despite the lack of medical evidence,
many mold remediation vendors em-
phasi ze the medical dangersof moldin
selling their services.

In light of the public’s perception
of thedangersof mold, itisprudent for
insurers to warn their first-party
insureds of the possiblerisksif moldis
discovered in their home. Although

theissue hasnot yet been considered by
the Maine courts, insurers may expose
themselves to unnecessary liability
when an insurer is aware of the pres-
ence of mold, but does not warn an
insured of the possihility of danger. If
ajury accepts a causal link between a
medical condition and mold exposure,
an insurer may incur significant extra-
contractual liability.

Conclusion

Mold is not the next ashestos and
will not destroy theinsuranceindustry.
The majority of mold cases attracting
media attention have been bad faith
cases based upon ineffective claims
handling by homeowners’ carriers. To
avoid these pitfalls, insurers need to
understand the unique coverage and
liability issues in mold claims and
should have a protocol for handling
these cases. The course of mold litiga-
tion will be determined by future court
rulings, and it will bethoseinsurersnot
prepared for these unique issues who
will be the victims of any future, ad-
verse decisions. [

Thisis Part | of a two-part article
on the uniqueissues presented in mold
claims. Inour nextissue, wewill exam-
ine third-party mold litigation, and ef-
fective responses to those claims.

President signs
Terrorism

| nsurance Bill
Into Law

A new law, the Terrorism Risk Pro-
tection Act, wassigned by President Bush
in November, 2002, establishing a pro-
gram in which the federa government
would share with the insurance industry
the risk of loss from future terrorist at-
tacks.

Thelaw creastesanexclusivefederal
cause of action, under applicable state
law, for al suits for property loss, per-
sona injury or death arising out of a
terrorist event. It will consolidate claims
into a single Federal district court as-
signed by the Judicia Panel on Multi-
Digtrict Litigation. While the program
will requireafinancial commitment from
insurers, itisexpectedto provideacritica
backstop to help defray the catastrophic
costsof futureattacks. Insurerswill again
have the opportunity to offer coverageto
their insureds without risking insolvency
from afuture terrorist attack.

Companies providing commercial
property/casuaty insurance are required
to participate in the program, however,
commercia policyholdershavethechoice
of declining the terrorism coverage. [
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